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ENDANGERED  SPECIES  ACT 
REAUTHORIZATION— WOODLAND 


WEDNESDAY,  JULY  7,  1993 

House  of  Representatives,  Subcommittee  on  Environ- 
ment AND  Natural  Resources,  Committee  on  Mer- 
chant Marine  and  Fisheries, 

Woodland,  California 

The  Subcommittee  met,  pursuant  to  notice,  at  9:30  a.m.  at  Waite 
Hall,  Yolo  County  Fairgrounds,  Woodland,  California,  the  Honora- 
ble Gerry  E.  Studds,  [Chairman]  presiding. 

Present:  Representatives  Studds,  Cunningham,  Dooley,  Fazio, 
Hamburg,  Herger,  and  Pombo. 

Staff  present:  Jeffrey  Pike,  Gina  Deferrari,  Laurel  Bryant,  Tom 
Melius,  and  Marvadell  Zeeb. 

OPENING  STATEMENT  OF  THE  HON.  GERRY  E.  STUDDS,  A  U.S. 
REPRESENTATIVE  FROM  MASSACHUSETTS,  AND  CHAIRMAN, 
SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES 

Mr.  Studds.  The  Subcommittee  will  come  to  order  in  this  mag- 
nificent place.  We  meet  this  morning  to  discuss  the  implementa- 
tion of  the  Endangered  Species  Act  in  the  State  of  California. 

And  let  me  just  start  with  a  procedural  observation;  we  have  the 
distinguished  Governor  of  the  State  with  us  followed  by  three  siza- 
ble panels.  It  is  going  to  be  a  challenge,  logistically,  to  get  through 
the  morning  and  give  everybody  an  opportunity  to  say  their  piece 
and  to  allow  members  of  the  Committee  and  those  joining  us  as 
guests  an  opportunity  to  question  the  witnesses. 

We  have  a  barbaric  system  in  Washington,  we  have  many  of 
them,  and  one  of  the  ones  we  have  brought  with  us  is  represented 
by  these  three  lights  here. 

Governor,  this  will  not  apply  to  you  but  it  will  apply  to  every- 
body else. 

Each  witness  is  going  to  be  asked,  with  the  exception  of  the  Gov- 
ernor, to  confine  their  oral  presentation  to  no  more  than  five  min- 
utes; their  written  presentation,  if  extensive  and  footnoted  and 
scholarly  and  of  much  greater  length,  will  appear  in  its  entirety  in 
the  record,  and  historians  will  never  know  you  did  not  utter  every 
word  of  it.  But  we  are  going  to  ask,  for  reasons  of  necessity,  for  ev- 
erybody to  confine  their  oral  presentation  to  five  minutes. 

When  the  yellow  light  goes  on,  it  means  you  have  one  minute 
left;  and  when  the  red  light  goes  on,  it  means  you  have  completed 
your  statement.  I  am  going  to  try  to  set  an  example  by  dispensing 

(1) 


with  my  opening  statement.  We  will  give  all  members  an  opportu- 
nity to  make  a  brief  opening  statement. 

This  is  not  the  institution,  Governor,  with  which  you  are  famil- 
iar; we  are  used  to  operating  under  time  limits  here  so  we  are  a 
little  more  able  to  abide  by  the  lights. 

Let  me  just  say  that,  if  there  is  any  place  in  the  Nation  that  it  is 
appropriate  to  hold  a  field  hearing  on  the  implementation  of  this 
Act,  it  is  the  State  of  California,  where  you  have  more  of  so  many 
things  than  most  of  the  country  including  an  absolutely  unaccount- 
able number  of  Members  of  the  House  of  Representatives.  But  you 
also  have  more  than  one  in  eight  endangered  species  in  the  United 
States  and  you  have  some  of  the  most  colorful  of  the  conflicts  that 
have  arisen  with  regard  to  the  implementation  of  the  Act. 

As  I  said,  as  a  gesture  of  humanity  and,  hopefully,  an  example,  I 
will  dispense  with  my  written  statement. 

Let  me  just  say  that  I  have  observed  in  the  room  two  generic 
kinds  of  buttons.  One  says  "Support  the  ESA"  and  the  other  says 
"People  Matter."  If  we  do  our  work  right,  at  the  end  of  this  process 
and  hop)efully  by  the  end  of  this  year,  most  of  you  will  probably  be 
supporting  both  buttons.  Let's  just  see  if  we  can  do  that. 

[The  prepared  statement  of  Mr.  Studds  follows:] 

Statement  of  Hon.  Gerry  E.  Studds,  a  U.S.  Representative  from  Massachusetts, 
AND  Chairman,  Subcommittee  on  Environment  and  Natural  Resources 

The  Subcommittee  meets  this  morning  to  discuss  the  implementation  of  the  En- 
dangered Species  Act  in  California. 

More  than  one  in  eight  endangered  and  threatened  species  in  the  United  States 
are  found  here,  as  is  every  variety  of  endangered  species-related  conflict. 

When  it  comes  to  the  ESA,  California  is  a  State  of  "firsts".  The  first  Habitat  Con- 
servation Plan  was  prepared  in  California  to  protect  the  Mission  Blue  Butterfly 
near  San  Francisco.  California  was  among  the  few  States  to  use  the  concept  of  "ex- 
perimental" p>opulations  by  introducing  sea  otters  to  the  waters  of  southern  Califor- 
nia. And  California  is  the  first  State  to  try  to  mesh  comprehensive  ecosystem  man- 
tigement  with  the  ESA  requirements  for  protecting  listed  species. 

California  is  also  home  to  some  very  well  known  controversies.  The  sf>otted  owl's 
habitat  dips  down  into  the  State,  and  the  painful  decisions  on  old-growth  forest 
management  that  have  been  put  off  far  too  long  will  be  felt  here  just  as  severely  as 
in  the  Pacific  Northwest.  Protection  of  endangered  fish  in  the  Sacramento  River 
and  Delta  promises  to  compound  your  already  emotionally  and  politically  charged 
water  allocation  issues.  Real  estate  developers  in  southern  California  have  found 
that  the  best  land  remaining  for  development  is  also  the  best  land  for  the  small 
gnatcatcher  that  is  threatened  with  extinction.  And  as  the  gnatcatcher  goes,  so  go  a 
host  of  other  species. 

The  California  experience  presents  the  Subcommittee  with  a  valuable  opportunity 
to  review,  through  concrete  examples,  how  the  Act  is  working — and  to  hear  recom- 
mendations on  how  it  can  be  improved  from  those  who  are  directly  affected. 

But  it  hasn't  all  been  conflicts.  California  also  has  some  notable  success  stories. 
The  gray  whale  population  has  doubled  since  its  listing  as  an  endangered  species, 
and  delisting  was  formally  proposed  in  November  1991.  The  Aleutian  Cemada  goose 
has  increased  in  numbers  and  was  reclassified  from  endangered  to  threatened  due 
in  part  to  the  protection  of  wintering  habitat  in  California.  Success  stories  like  these 
are  our  goal. 

Today  we  will  hear  from  three  panels  of  witnesses.  The  first  will  discuss  water 
issues — how  we  can  equitably  provide  water  for  fish,  for  farmers,  and  for  cities.  The 
second  panel  will  discuss  land  development  as  it  affects  endangered  species  and  as  it 
is  affected  by  the  Endangered  Species  Act.  And  the  third  panel  will  talk  about  for- 
estry issues. 

It  is  my  hope  that  the  testimony  we  hear  today  will  help  us  craft  a  strong  and 
workable  reauthorization  bill  that  will  yield  many  more  success  stories  in  the  years 
to  come. 


Mr.  Studds.  Let  me  call  first,  if  I  may,  on  our  host  and  the  gen- 
tleman who  requested  the  Subcommittee  come  to  northern  Califor- 
nia, my  good  friend,  one  of  the  true  leaders  of  the  House,  and 
someone  those  of  you  in  this  area  are  most  fortunate  to  have  repre- 
sent you,  Congressman  Vic  Fazio. 

STATEMENT  OF  THE  HON.  VIC  FAZIO,  A  U.S.  REPRESENTATIVE 

FROM  CALIFORNIA 

Mr.  Fazio.  Thank  you,  Mr.  Chairman. 

First  of  all,  I  would  obviously  like  to  thank  you  for  holding  this 
field  hearing  here.  It  is  one  of  two  that  will  be  held;  I  believe  an- 
other in  Texas  has  been  scheduled.  It  is  fundamentally  important 
that,  before  the  reauthorization  of  the  Endangered  Species  Act, 
this  Committee  deal  with  critical  issues  in  the  communities  where 
the  law  really  has  impact.  It  is  obviously  a  critical  impact  on  the 
Sacramento  and  San  Joaquin  Valleys. 

So  I  greatly  appreciate  your  willingness  to  be  here  today  and  the 
fact  that  there  are  three  of  the  five  Californians  on  the  Merchant 
Marine  and  Fisheries  Committee  present,  as  well,  in  addition  to 
two  other  colleagues  who,  like  me,  have  a  great  deal  of  interest  in 
the  subject. 

I  would  just  like  to  make  a  few  general  comments.  First  of  all,  I 
want  to  say  I  am  very  encouraged  by  the  Clinton  Administration's 
approach  to  the  enforcement  of  the  Endangered  Species  Act.  I 
think  many  of  the  problems  associated  with  the  Act  have  been  ones 
of  implementation  rather  than  the  statute  itself. 

Past  administrations,  in  my  view,  were  biased  in  their  approach 
to  the  ESA.  I  think  the  last  two  administrations  didn't  want  the 
political  heat  associated  with  trying  to  solve  these  problems,  so 
there  was  a  tendency  to  let  these  problems  fester.  People  were  un- 
willing to  put  their  political  futures  on  the  line  to  get  into  the 
problems  like  the  northern  spotted  owl  and  the  gnatcatcher  and  es- 
sentially, on  their  schedule  to  avoid  the  train  wrecks. 

Secretary  Babbitt  has  indicated  that  is  not  the  policy  of  this  ad- 
ministration. Regardless  of  your  satisfaction  or  dissatisfaction  with 
the  outcome,  I  am  pleased  that  people  have  taken  an  up-front, 
proactive  approach  to  getting  in  to  these  areas  of  concern.  Govern- 
ment owes  that;  government  leaders  owe  that  to  the  people  who 
elect  them. 

In  the  end,  the  confusion,  the  train  wrecks,  help  build  the  case  of 
the  past  two  administrations  that  the  Act  should  be  gutted  or, 
some  would  even  advocate,  repealed.  They  opposed  it  and  were  not 
interested  in  even  trying  to  make  it  work.  I  think  that  was  an  un- 
fortunate approach  and  I  think  we  have  lost  some  valuable  time 
and  valuable  habitat  and  some  valuable  species  in  the  process. 

Having  said  that,  I  do  believe  the  Act  is  in  need  of  modification 
and  improvement.  The  hands-off  approach  of  the  past  deeded  im- 
plementation of  the  Act,  and  the  interests  of  the  broader  society  to 
a  small  group  of  specialists  and  resource  agencies  who  have  little 
experience  in  the  enormous  impacts  of  their  decisions.  They  have 
also  deeded  it  to  the  courts  where,  I  think,  all  of  us  realize  fair  and 
comprehensive  resolutions  are  hard  to  attain. 


They  deeded  it  to  those,  I  think  in  some  cases,  with  zero  toler- 
ance. The  law  was  deeded,  the  implementation  of  it  was  deeded  to 
those  who  often  had  a  broader  agenda  than  species  preservation 
and  restoration.  The  hands-off  approach  of  the  past  is  changing 
with  this  administration.  As  we  are  seeing  in  southern  California, 
with  the  State's  voluntary  efforts  to  protect  the  gnatcatcher,  it  is 
changing  here,  too. 

The  Act  has  a  great  deal  more  flexibility  in  it  than  we  have  been 
led  to  believe,  and  we  are  now  finding  out  just  how  far  that  flexibil- 
ity will  take  us. 

Nonetheless,  again,  I  do  believe  the  Act  is  in  need  of  modification 
and  improvement.  I  appreciate  the  fact  that  the  bills  that  have 
been  introduced  by  Chairman  Studds,  by  Congressman  Fields  along 
with  Congressman  Tauzin,  both  seek  to  make  a  variety  of  very  sig- 
nificant improvements  in  the  Act. 

I  look  forward  to  hearing  our  witnesses  today  talk  about  the  key 
improvements  they  believe  should  be  made  in  the  Act  as  Congress 
begins  this  reauthorization  process.  I  believe  their  testimony  will 
yield  important  insight  into  the  real  and  tangible  effects  of  the  En- 
dangered Species  Act  and  its  implementation. 

California  has  more  listed  species  and  candidate  species  than  any 
other  State.  There  are  over  130  species  listed  in  California  under 
either  the  State  or  Federal  Endangered  Species  Act;  every  county 
in  the  State  has  at  least  one  species  listed.  Our  State  is  also  home 
to  more  than  one-third  of  all  the  candidate  species  in  the  United 
States  and  is  a  quarter  of  all  the  species  worldwide. 

You  couldn't  come  to  a  more  focused  community  than  the  one 
you  are  appearing  with  today,  Mr.  Chairman.  People  here  feel 
deeply  about  these  issues  and  they  come  at  it  from  every  possible 
perspective.  They  will  live  with  the  results  of  the  work  of  your 
Committee  and  I  know  that  your  presence  here  today  gives  them 
hope  that  the  product  you  produce  will  be  fair  and  equitable  and 
the  process  hopefully  leading  to  better  results  at  the  end.  And  I 
know  all  of  us  appreciate,  once  again,  your  willingness  to  be  here 
with  us  today. 

[The  prepared  statement  of  Mr.  Fazio  can  be  found  at  the  end  of 
the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  Vic;  and  thank  you  for  your 
hospitality  here. 

I  will  next  recognize  the  senior,  almost  senior,  Republican 
member  of  our  Committee,  and  one  of  the  array  of  Californians 
before  you.  Congressman  Duke  Cunningham. 

STATEMENT  OF  THE  HON.  RANDY  CUNNINGHAM,  A  U.S. 
REPRESENTATIVE  FROM  CALIFORNIA 

Mr.  Cunningham.  Thank  you,  Mr.  Chairman. 

And,  as  senior  member  Jack  Fields  couldn't  be  here,  but  with  the 
announced  consent,  I  would  like  to  submit  his  testimony  for  the 
record. 

[The  prepared  statement  of  Mr.  Fields  follows:] 


Statement  of  Hon.  Jack  Fields,  a  U.S.  Representative  from  Texas,  and 
Ranking  Minority  Member,  Committee  on  Merchant  Marine  and  Fisheries 

Mr.  Chairman,  I  am  sorry  I  am  unable  to  be  in  Sacramento  but  I  compliment  you 
for  scheduling  this  series  of  oversight  hearings.  We  had  several  excellent  hearings 
in  Texas  yesterday  and  received  a  tremendous  amount  of  support  for  reforming  the 
Endangered  Species  Act. 

When  Congress  passed  this  landmark  environmental  law  in  1973,  its  fundamental 
goal  was  to  prevent  the  extinction  of  our  nation's  natural  resources.  Twenty  years 
later,  that  intent  remains  worthy,  but  the  manner  in  which  the  Act  is  currently 
being  implemented  is  not  accomplishing  that  goal.  Simply  put,  there  must  be  a  bal- 
ance between  protecting  threatened  and  endangered  sp>ecies  and  protecting  the 
rights  of  American  citizens. 

On  March  25,  Congressman  Billy  Tauzin  and  I  introduced  H.R.  1490,  the  Endan- 
gered Species  Act  Procedural  Reform  Amendments  of  1993.  This  bill  has  64  cospon- 
sors.  Democrats  and  Republicans,  and  includes  my  colleagues.  Congressmen  Cun- 
ningham, Pombo,  Herger,  and  Doolittle — all  from  California.  I  would  like  to  compli- 
ment them  for  cosponsoring  this  bill. 

Contrary  to  what  some  have  said,  this  bill  was  not  intended  to,  and  does  not, 
weaken  the  Endangered  Species  Act  (ESA).  It  is  a  bill  that  would  make  the  ESA 
work  better  for  all  species — plants,  animals,  and  just  plain  folks. 

Many  areas  of  the  country  currently  have  problems  with  the  Endangered  Species 
Act  and  its  regulations.  For  example,  yesterday  I  attended  the  hearings  in  San 
Marcos  and  San  Antonio,  Texas,  where  we  discussed  the  Act  and  its  implications  for 
conserving  a  one-inch  fish  called  the  fountain  darter.  Both  the  citizens  of  San  Anto- 
nio and  the  fountain  darter  require  water  from  an  underground  source,  called  the 
Eklwards  Aquifer,  for  their  livelihood  and  well-being.  Other  areas  of  the  country  also 
have  their  share  of  problems  with  the  way  this  Act  is  currently  constructed. 

One  of  the  reasons  for  introducing  H.R.  1490  was  to  add  balance  and  rationality 
to  the  Endangered  Species  Act,  but  it  does  much  more.  It  would  ensure  that  the 
listing  process  is  more  accurate.  It  protects  the  rights  of  private  citizens.  It  makes 
the  recovery  process  more  meaningful,  and  it  encourages  cooperative  management 
agreements  and  innovative  species  enhancement  methods  to  get  ahead  of  the  game 
before  we  are  backed  into  a  corner  with  species  extinction.  Our  bill  does  many  posi- 
tive things.  However,  it  is  critical  to  point  out  that  H.R.  1490  does  not  change  the 
existing  requirement  that  decisions  to  list  a  species  as  threatened  or  endangered  be 
based  solely  on  biological  data. 

Mr.  Chairman,  as  you  well  know,  one  of  the  cornerstones  in  our  legislation  is  a 
provision  that  relates  to  compensation  of  property  owners.  The  way  the  Act  works 
now,  a  private  citizen  can  essentially  be  denied  the  use  of  his  or  her  own  property  if 
an  endangered  or  threatened  species  is  found  on  that  property.  The  only  recourse  is 
a  long  and  costly  trip  through  the  U.S.  court  system — a  trip  most  property  owners 
cannot  afford  to  take.  H.R.  1490  establishes  a  quick,  sure  system  to  compensate  ordi- 
nary citizens  who  are  "substantially  denied  the  economically  viable  use  of  their 
property"  because  of  an  endangered  or  threatened  species.  It  also  op>ens  up  the  con- 
sultation process  to  private  individuals — an  opportunity  not  now  available.  For  ex- 
ample, under  current  law,  there  is  no  mechanism  for  the  property  owner  to  find  out 
whether  activities  on  their  land  affect  a  species.  H.R.  1490  would  allow  a  property 
owner  to  request  a  written  opinion  concerning  whether  a  proposed  action  on  the  pri- 
vate property  would  violate  the  Act.  If  there  was  an  indication  that  a  species  would 
be  jeopardized  or  that  critical  habitat  would  be  adversely  modified,  the  Secretary  of 
the  Interior  would  be  required  to  propose  reasonable  alternative  measures  that  the 
property  owner  could  take. 

In  summary,  Mr.  Chairman,  H.R.  1490  injects  some  common  sense  and  human 
considerations  into  the  Endangered  Species  Act.  We  all  have  to  live  on  this  planet 
together.  While  we  in  Congress  have  a  responsibility  to  protect  plants  and  animals, 
we  must  also  protect  our  citizens'  basic  constitutional  right  to  enjoy  their  private 
property. 

Again,  Mr.  Chairman,  I  would  like  to  thank  you  for  holding  this  hearing.  I  would 
also  like  to  thank  our  California  hosts  for  their  fine  hospitality  and  look  forward  to 
hearing  the  testimony  from  our  witnesses.  Thank  you,  Mr.  Chairman. 

Mr.  Cunningham.  Like  Congressman  Fazio,  I  would  like  to 
thank  you  for  holding  the  hearings  here.  And,  Vic,  I  would  like  to 
thank  you  for  the  hospitality;  your  staffer  was  right  there  at  the 
airport  to  pick  me  up  and  I  appreciate  that. 


I  do  disagree  with  Vic's  assessment  of  the  last  two  administra- 
tions because  I  sat  with  Secretary  Lujan  on  a  daily  basis  and 
watched  some  of  the  gridlock  that  prevented  us  from  doing  some  of 
the  things  we  wanted.  But  I  do  agree  with  you,  Vic,  as  far  as  what 
Secretary  Babbitt  and,  where  the  President  does  bad,  I'll  be  the 
first  one  to  stand  up  and  tell  him  he  is  doing  bad.  But  I  think,  in 
this  area.  President  Clinton  and  Secretary  Babbitt  are  doing  a  good 
job  and,  as  far  as  the  ability  for  us  to  be  able  to  support,  as  the 
Chairman  says,  to  support  both  of  those  buttons  and  to  work  on  a 
bipartisan  basis. 

I  would  also  like  to  state  that  the  Committee  that  I  serve  on  with 
Chairman  Studds  is  always  just  as  collegial  in  the  meetings  itself 
and  it  is,  of  the  three  committees  that  I  serve  on,  it  is  the  best.  It  is 
fair,  you  get  a  hearing,  you  get  your  day  in  court,  and  I  would  like 
to  thank  Chairman  Studds  for  that,  as  well. 

Now,  I  am  not  sure,  am  I  supposed  to  make  the  general  state- 
ment here  or  make  opening  statements  and  then  come  back,  Mr. 
Chairman? 

Mr.  Studds.  Within  reason,  you  can  do  either. 

Mr.  Cunningham.  I  think  what  I  can  do  is  withhold  my  state- 
ment until  after  the  Governor  because  I  know  he  is  busy  and  then 
I  will  come  back  and,  with  your  permission,  make  my  general 
statements.  But  I  would  like  to  thank  you. 

Mr.  Studds.  Very  good;  thank  you  for  your  kind  remarks  about 
this  Committee.  I  regret  having  to  tell  you  that,  when  you  con- 
gratulated me  on  my  exposure  to  California  sunshine,  that  it  was 
really  Cape  Cod  sunshine.  I  appreciate  the  gentleman's  kindness. 

The  gentleman  from  the  north  coast.  Congressman  Dan  Ham- 
burg. 

STATEMENT  OF  THE  HON.  DAN  HAMBURG,  A  U.S. 
REPRESENTATIVE  FROM  CALIFORNIA 

Mr.  Hamburg.  Thank  you,  Mr.  Chairman. 

If  I  might,  I  would  like  to  take  this  opportunity  to  thank  you  for 
being  here  in  northern  California.  Chairman  Studds  actually  was 
here  yesterday  on  the  north  coast,  in  Fort  Bragg,  at  a  hearing  with 
regard  to  the  north  coast  salmon  fishery  and  the  problems  we  are 
having  up  there,  and  I  really  appreciate  that  he  showed  up  for  that 
issue  which  is  one  in  which  the  ESA  also  comes  into  play  to  a 
major  degree,  and  also  thank  my  colleague.  Congressman  Fazio,  for 
convening  this  hearing. 

Mr.  Chairman,  it  is  very  important  that  we  have  a  hearing  like 
this  to  focus  attention  on  how  the  ESA  is  affecting  our  State.  Cali- 
fornia's economy  has  long  prospered  largely  because  of  the  rich 
natural  resources  we  enjoy;  but  today,  competing  demand  for  what 
I  consider  increasingly  limited  resources,  plays  a  large  role  in  our 
State's  economic  distress.  Workers  whose  jobs  depend  on  our  natu- 
ral resources  face,  in  some  cases,  the  bleak  misery  of  unemploy- 
ment as  we  acknowledge  that  our  resources  are,  in  fact,  limited. 

Communities  that  depend  on  imported  resources  for  their  basic 
survival,  in  many  cases,  face  immediate  crisis  and,  in  the  clamor 
for  these  limited  resources,  interest  groups  become  pitted  one 
against  the  other. 


The  Endangered  Species  Act,  in  my  opinion,  gives  a  voice  to  the 
silent  players  in  this  conflict.  The  Act  requires  consideration  of  the 
effect  of  our  human  activities  on  species  if  those  activities  threaten 
or  jeopardize  the  survival  of  species.  Without  the  Act,  immediate 
human  needs  would  dictate,  regardless  of  collateral  or  long-term 
consequences  on  the  environment. 

The  Act  is  a  consciously  imposed  constraint  in  acknowledgement 
of  our  public  trust  responsibility  to  safeguard  natural  systems  and 
the  elements  of  those  systems,  a  choice  to  preserve  their  potential, 
both  understood  and  as  yet  not  understood,  for  our  present  use  and 
for  our  future  enjoyment  and  for  the  future  use  and  enjoyment  of 
generations  yet  to  be  born. 

Last  week,  President  Clinton  announced  a  plan  to  address  the 
paralysis  in  northern  California  and  the  Pacific  Northwest  that 
was  triggered  primarily  by  the  needs  of  the  Northern  Spotted  Owl 
and  the  needs  of  the  timber  industry.  Scientists  that  were  charged 
with  developing  resolution  of  that  conflict  quickly  acknowledged 
the  interrelationship  of  the  needs  of  the  owl  and  the  needs  of 
salmon.  The  Marbled  Murrelet,  another  old-growth-dependent  spe- 
cies, also  figured  in  to  the  design  of  this  plan. 

The  President's  plan  calls  for  forest  management  on  a  watershed 
basis  to  address  the  needs  of  the  old-growth  ecosystem  in  a  compre- 
hensive manner,  and  thus  to  maximize  the  potential  for  survival  of 
all  old-growth-dependent  species  and  for  the  human  use  of  our 
forest  resources. 

As  we  look  at  the  impact  of  the  Endangered  Species  Act  in  Cali- 
fornia, there  is  much  for  us  to  learn  from  this  watershed  approach 
that  was  selected  by  the  President.  In  California,  as  throughout  the 
Pacific  Northwest,  the  conflict  is  not  between  people  and  owls,  the 
conflict  is  not  even  really  between  jobs  and  the  environment; 
human  use  of  one  resource  runs  squarely  into  human  use  of  other 
resources.  For  the  scientists  developing  the  management  criteria 
for  Federally-owned  forest,  the  habitat  needs  of  salmon  created  the 
greatest  constraint  on  our  ability  to  harvest  our  forests.  Clearly, 
forest-based  jobs  and  fishery  jobs  are  competing  with  each  other  for 
the  use  of  limited  resources. 

The  challenge  presented  by  today's  economy  is  aggravated  by  the 
extent  to  which  we  have  allowed  the  depletion  of  our  natural  re- 
sources without  taking  action  necessary  to  implement  change.  The 
ESA  is  an  important  tool,  I  believe,  for  ensuring  that  development 
of  the  next  phase  of  California's  economy  will  lead  to  human  and 
natural  prosperity,  both  in  the  long  and  the  short  run. 

Thank  you,  Mr.  Chairman. 

Mr.  Studds.  Thank  you,  Dan. 

Next,  a  new  member  of  our  Committee  on  the  Republican  side, 
Congressman  Pombo,  I  gather  from  just  south  of  here. 

STATEMENT  OF  THE  HON.  RICHARD  POMBO,  A  U.S. 
REPRESENTATIVE  FROM  CALIFORNIA 

Mr.  Pombo.  Thank  you,  Mr,  Chairman. 

In  the  interests  of  time,  I  will  just  make  a  very  brief  statement 
in  that  we  are  all  here  today  because  we  want  the  Endangered  Spe- 
cies Act  to  work  and  we  want  people  to  work,  also.  And  that  is  why 
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it  is  important  that  we  come  to  California  with  this  type  of  a  hear- 
ing so  that  the  members  of  the  Committee  can  hear,  firsthand, 
from  the  people  of  California,  the  effect  on  their  lives  of  the  Endan- 
gered Species  Act  and  the  effect  on  the  environment  of  the  Endsin- 
gered  Species  Act. 

We  all  know  the  struggles  that  are  ensuing  in  California  right 
now  in  trying  to  implement  the  Endangered  Species  Act.  I,  myself, 
am  a  farmer,  a  cattle  rancher,  from  southern  San  Joaquin  County 
and  have  to  deal  with  endangered  species  issues  on  a  daily  basis  as 
far  as  my  ranch  goes.  And,  having  the  impact  brought  out,  so  that 
the  Committee  can  hear  exactly  what  it  is  like,  is  important.  And  I 
thank  the  Chairman  for  bringing  the  Subcommittee  out;  I  thank 
Mr.  Fazio  for  arranging  for  all  this.  I  believe  that  this  is  a  positive 
step  in  trying  to  find  a  legislative  solution  for  our  problems  with 
the  Endangered  Species  Act  and  trying  to  maintain  our  environ- 
ment in  this  State. 

So,  thank  you  very  much. 

Mr.  Studds.  Thank  you. 

Also  sitting  in  with  the  Committee,  although  not  technically  a 
member,  but  a  Californian,  Congressman  Cal  Dooley. 

STATEMENT  OF  THE  HON.  CALVIN  M.  DOOLEY.  A  U.S. 
REPRESENTATIVE  FROM  CALIFORNIA 

Mr.  Dooley.  Thank  you,  Mr.  Chairman. 

And  I  want  to  join  with  the  rest  of  the  members  here  in  express- 
ing our  appreciation  to  you  for  holding  this  hearing  in  this  part  of 
California.  If  you  want  to  understand  the  real-world  effects  of  the 
Endangered  Species  Act,  this  is  one  of  the  places  to  be. 

An  understanding  of  how  the  Act  affects  the  communities,  econo- 
mies, and  individual  lives  is  crucial  to  improving  the  Endangered 
Species  Act.  That  is  what  Congress  is  attempting  to  do,  improve 
the  Endangered  Species  Act,  not  gut  it. 

In  fact,  in  most  instances,  the  Act  works  very  well.  Hundreds  of 
species  of  plants  and  animals  have  been  saved  from  extinction  with 
minimum  of  conflict.  Overall,  the  Act  has  served  to  make  us  more 
careful  about  protecting  the  natural  world  as  we  go  about  the  busi- 
ness of  building  a  secure  future  for  ourselves  and  our  children. 

However,  in  some  cases,  the  Act  does  not  work  very  well.  Some- 
times, the  Endangered  Species  Act  is  used  as  a  club  rather  than  a 
shield.  It  is  enforced  in  a  high-handed  manner  with  callous  disre- 
gard for  the  effect  on  people  and  property.  As  a  result,  confidence 
in  the  law  is  greatly  undermined  and  so  is  its  effectiveness  as  an 
instrument  for  environmental  protection. 

In  the  San  Joaquin  Valley,  the  ESA  touches  the  daily  lives  of 
nearly  everyone  and  almost  no  one  it  touches  has  any  confidence 
that  the  law  is  being  implemented  with  any  concern  for  them. 
People  who  make  their  living  from  the  land  believe  that  the  En- 
dangered Species  Act  is  specifically  designed  to  protect  everything 
but  them.  In  fact,  the  Act  is  written  to  minimize  their  concerns 
and  exclude  them  from  the  listing  and  recovery  process. 

The  listing  of  the  California  winter-run  salmon  and  the  Delta 
smelt  are  good  examples  of  what  is  wrong  with  the  Endangered 
Species  Act.  To  protect  the  salmon  and  the  smelt.  Federal  wildlife 


agencies  have  decreed  that  water  deliveries  on  the  west  side  of  the 
San  Joaquin  Valley  be  reduced  by  50  percent.  The  economic  impact 
of  those  decisions  is  profound.  Without  water,  farmers  have  had  to 
idle  over  100,000  acres.  It  has  resulted  in  unemployment  rates  in 
some  of  the  counties  in  the  Valley  approaching  18  percent. 

In  some  of  the  communities  on  the  west  side  of  the  San  Joaquin 
Valley,  the  unemployment  rate  is  50  percent,  all  of  which  can  be 
attributed  primarily  to  some  of  the  results  of  the  implementation 
of  the  Endangered  Species  Act.  In  addition,  land  values  are  declin- 
ing as  banks  begin  to  withhold  credit  in  the  face  of  uncertain  water 
supplies. 

Is  all  this  really  necessary  to  protect  the  salmon  and  the  smelt? 
The  Endangered  Species  Act  does  not  give  us  a  way  of  knowing. 
The  science  on  which  the  salmon  and  the  smelt  decisions  are  based 
may  be  very  good,  but  we  just  have  to  accept  the  government's 
word  on  that.  The  Endangered  Species  Act  does  not  provide  for  an 
independent  evaluation  of  the  science  underlying  decisions  to  list 
and  protect  species. 

The  Federal  wildlife  agencies  arrived  at  their  conclusions  about 
the  smelt  and  the  salmon  after  being  prodded  by  environmental 
and  fishery  organizations  threatening  lawsuits  if  the  fish  weren't 
listed.  However,  the  ESA  prohibits  farmers,  or  anyone  else,  from 
filing  lawsuits  to  stop  listings  which  they  believe  are  faulty. 

And,  while  communities  in  the  San  Joaquin  Valley  must  bear 
the  very  real  cost  of  protecting  the  salmon  and  the  smelt,  the  En- 
dangered Species  Act  forbids  us  from  even  counting  that  cost.  The 
Act  says  we  must  protect  any  species  no  matter  at  what  cost.  It  is 
no  wonder  that  the  people  of  the  San  Joaquin  Valley  farming  com- 
munities have  lost  confidence  in  the  Endangered  Species  Act.  It 
only  makes  matters  worse  that  the  most  vocal  supporters  of  the 
current  Act  are  the  same  people  who  have  spent  years  vilifying  ag- 
riculture in  the  San  Joaquin  Valley. 

We  need  to  restore  confidence  in  the  ESA.  That  does  not  mean 
pulling  its  teeth  or  rigging  the  system  to  ensure  that  the  economy 
always  wins  over  the  environment.  It  does  mean,  though,  that,  to 
make  the  Act  more  fair  and  balanced,  we  must  allow  for  peer 
review  of  the  scientific  data,  we  must  allow  greater  public  access  to 
listing  and  the  recovery  process,  we  must  provide  for  equal  access 
to  the  courts  and  a  full  analysis  of  the  economic  impacts  of  protec- 
tion. 

While  decisions  to  list  a  species  should  continue  to  be  based 
solely  on  science,  we  should  at  least  know  the  economic  conse- 
quences of  protecting  a  species.  And,  if  those  impacts  include  de- 
valuation of  private  property,  people  should  be  entitled  to  compen- 
sation for  their  loss. 

And  the  Act  needs  more  carrots  and  fewer  sticks.  Farmers, 
ranchers,  and  others  affected  by  the  ESA  need  incentives  to  protect 
wildlife  and  habitat  and  not  to  destroy  them. 

The  legislation  introduced  by  Congressman  Fields  and  my  friend 
Congressman  Tauzin  makes  these  improvements,  that  is  why  I  am 
an  original  co-sponsor  of  that  bill,  but  I  also  commend  many  of  the 
ideas  which  you  have  advanced  in  your  bill,  Mr.  Chairman,  espe- 
cially the  requirement  for  scientific  peer  review.  Though  I  am  con- 
cerned about  the  idea  of  protecting  species  that  are  not  listed  yet,  I 
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believe  that  there  is  the  opportunity  to  move  forward  in  a  compre- 
hensive effort  to  really  strengthen  the  Endangered  Species  Act  so 
that  It  will  achieve  its  ultimate  objective. 
Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Dooley  can  be  found  at  the  end 
or  the  hearing.] 
Mr.  Studds.  Thank  you. 

Txr^i^^T?"^^^^'  ^  Cornier  member  of  our  Committee,  Congressman 
Wally  Herger. 

STATEMENT  OF  THE  HON.  WALLY  HERGER,  A  U  S 
REPRESENTATIVE  FROM  CALIFORNIA 

Mr.  Herger.  Mr.  Chairman,  I  want  to  join  in  thanking  you  for 
bringing  the  Committee  here  to  northern  California.  I  represent  10 
rural  counties  just  to  the  north  of  the  area  that  we  are  currently 
holding  this  hearing  in,  and  that  includes  some  of  the  richest  agri- 
cultural land  in  the  nation,  also  some  of  the  most  productive 
timber-  producing  area  as  well  as  one  of  the  major  recreational 
areas  of  our  State  and  nation. 

As  you  know,  the  reauthorization  of  the  Endangered  Species  Act 
is  of  enormous  concern  to  the  citizens  of  northern  California  The 
Endangered  Species  Act  is  having  an  absolutely  devastating  impact 
on  our  economy.  This  law,  because  of  its  effect  on  the  timber,  agri- 
cultural, and  recreational  industries  has  contributed  greatly  to  the 
double-digit  unemployment  that  is  prevalent  throughout  the  10 
counties  of  my  district. 

The  hardship  and  uncertainty  that  accompanies  unemployment 
is  tearing  many  families  apart.  I  have  heard  tragic  accounts  of 
rising  levels  of  domestic  violence,  alcohol  and  drug  abuse,  and  juve- 
nile delinquency.  Entire  communities  are  living  in  a  state  of  grim 
fear  as  they  pray  that  their  elected  leaders  will  recognize  that 
human  beings  also  need  to  be  considered  in  these  decisions. 

It  is,  therefore,  imperative  that  the  Congress  take  action  on  legis- 
lation which  will  ensure  that  human  and  economic  impacts  are  bal- 
anced with  efforts  to  protect  wildlife.  We  also  must  ensure  that  the 
EbA  utilizes  the  latest  and  most  up-to-date  science. 

I  would  like  to  provide  the  Subcommittee  with  several  actual  ex- 
amples of  how  the  ESA  is  devastating  the  economy  of  my  northern 
California  district. 

First  of  all,  the  case  of  the  Northern  Spotted  Owl  illustrates  very 
well  two  major  flaws  of  the  ESA.  Despite  the  overwhelming  evi- 
dence that  the  spotted  owl  population  is  much  larger  in  northern 
California  than  was  earlier  estimated,  the  ESA  requires  that 
timber  harvests  on  Federal  lands  be  reduced  by  two-thirds  of  his- 
torical levels.  It  also  has  resulted  in  significant  restrictions  in  har- 
vests from  private  lands.  This  has  contributed  to  the  closure  of 
some  42  mills  in  California  over  the  last  several  years. 
■  '^i^QA^^  happened  despite  the  fact  that,  since  the  owl  was  listed 
in  1990,  we  have  documented  nearly  four  times  as  many  owls  as 
the  Fish  and  Wildlife  Service  estimated  existed  in  California.  This 
has  been  accomplished  with  only  about  one-half  of  all  the  private 
lands  having  been  surveyed. 
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Officials  from  the  Fish  and  Wildlife  Service  have  told  my  office 
that,  had  they  known  in  1990  what  they  know  now  about  the  spot- 
ted owl  in  California,  they  would  have  made  a  credible  case  for  not 
listing  the  owl  here. 

Also,  Dr.  Jack  Ward  Thomas  has  indicated  that  there  was  a  case 
to  be  made  for  exempting  California  from  the  listing.  Nevertheless, 
the  ESA  process  grinds  forward  in  almost  complete  disregard  of 
emerging  data  which  demonstrates  that  many  of  the  original  as- 
sumptions regarding  the  owl  were  simply  inaccurate. 

The  ESA  has  not  provided  for  an  adequate  assessment  of  the  sci- 
entific data  which  would  allow  us  to  manage  our  forests  for  both 
spotted  owls  and  jobs.  These  jobs  sustain  healthy  families  and  com- 
munities and  provide  our  nation  with  an  affordable  supply  of  wood 
products. 

The  failure  of  the  ESA  is  also  illustrated  by  the  case  of  the 
winter-run  chinook  salmon  of  the  Sacramento  River. 

In  1992,  the  National  Marine  Fisheries  Service  recommended 
that  Whiskey  Town  Lake  in  the  Redding  area  be  virtually  drained 
in  an  effort  to  provide  colder  water  for  the  salmon  population.  This 
action  would  have  destroyed  the  recreational  industry  of  this 
Shasta  County  area.  Moreover,  it  is  important  to  note  that  the 
agencies  recommended  this  drastic  action  despite  the  fact  that,  by 
its  own  estimation,  it  would  only  have  improved  the  salmon  popu- 
lation by  approximately  2  to  3  percent.  In  other  words,  the  ESA  re- 
quired that  Whiskey  Town  Lake  be  drained,  causing  millions  of 
dollars  of  losses,  for  only  a  2  to  3  percent  improvement. 

Mr.  Chairman  and  members,  I  don't  believe  that  this  is  a  reason- 
able or  a  prudent  course  of  action.  Fortunately,  we  received  badly- 
needed  rainfall  which  averted  this  potential  disaster. 

In  the  Tulle  Lake  area,  the  listing  of  two  species  of  sucker  fish 
under  the  ESA  has  resulted  in  the  curtailment  of  irrigation  water 
delivered  from  Klamath  Lake.  The  loss  of  this  water  threatened  to 
bankrupt  hundreds  of  farmers.  The  ESA  required  this  last  year  de- 
spite historical  evidence  which  contradicts  the  reasons  for  mandat- 
ing these  water  cutbacks.  Also,  the  action  required  by  the  ESA  to 
provide  greater  amounts  of  water  for  the  sucker  fish  have  dimin- 
ished habitat  for  the  bald  eagle,  another  endangered  species.  Thus, 
efforts  to  protect  one  species  are  in  conflict  with  the  needs  of  other 
endangered  wildlife. 

My  district  also  contains  several  other  species  listed  under  the 
ESA.  Efforts  to  protect  a  meadowfoam  plant  in  the  Chico  area  has 
forced  housing  development  from  land  that  would  not  grow  a  single 
bush,  to  areas  which  include  some  of  the  richest  agricultural  land 
in  the  world. 

In  conclusion,  I  want  to  thank  this  Subcommittee  for  holding  this 
field  hearing.  I  strongly  urge  you  to  approve  House  Resolution 
1490,  the  Endangered  Species  Act  Amendments  of  1993,  which  is 
currently  before  your  Subcommittee.  I  believe  that  Congress  must 
move  swiftly  to  pass  legislation  which  would  allow  us  to  balance 
economic  needs  with  efforts  to  protect  endangered  species. 

Thank  you. 

[The  prepared  statement  of  Mr.  Herger  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  Wally. 
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We  are  very  happy  to  recognize,  acknowledge  the  presence  of, 
the  Governor  of  this  State. 

Governor,  let  me  just  say  I  miscalculated;  I  want  you  to  know 
that  the  Massachusetts  Congressional  delegation  is  represented 
here  in  roughly  the  same  proportion  as  is  your  own.  I  just  figured 
that  out.  We  are  very  happy  to  have  you,  for  the  last  time  without 
the  lights. 

We  recognize  the  Honorable  Pete  Wilson,  Governor. 

STATEMENT  OF  PETE  WILSON,  GOVERNOR,  STATE  OF 

CALIFORNIA 

Governor  Wilson.  Thank  you  very  much,  Mr.  Chairman,  for 
coming  to  California  and  accepting  Congressman  Fazio's  invitation 
to  hold  this  important  hearing.  We  are  delighted  to  have  you  here. 

I  take  it  that  your  earlier  reference  to  the  Gabbier  institution,  of 
which  I  was  once  a  member,  was  a  barkening  back  to  those  days 
when  I  enjoyed  being  in  that  pleasant  academic  cloister  known  as 
the  U.S.  Senate.  It  is  true  that  Members  of  the  Senate  are  not  well- 
known  for  being  able  to  confine  their  remarks. 

I  am  particularly  grateful  to  you  for  being  here. 

This  is,  as  you  have  heard  just  from  the  opening  statements  of 
your  own  members  of  the  Subcommittee,  a  subject  of  intense  inter- 
est in  this  State.  And  I  share  your  hope  that  people  wearing  those 
different  buttons  will,  at  the  conclusion  of  a  successful  effort  by 
Congress,  be  able  to  wear  both  buttons. 

The  State  of  California,  as  well  as  the  Congress,  began  trying  to 
extend  legal  protection  to  its  wildlife  in  1851.  We  have  been 
through  many  years  and  many  incarnations  since  then.  But  in- 
creasingly, as  I  think  the  opening  statements  you  heard  this  morn- 
ing have  indicated,  there  is  a  need  to  develop  an  approach  that  will 
inspire  collaboration  not  confrontation,  laws  that  will  inspire 
people  to  cooperate  and  to  not  litigate.  I  particularly  agree  with 
the  comment  made  by  Congressman  Fazio  about  having  deeded  too 
much  of  this  to  the  courts. 

As  you  have  heard,  as  you  have  indeed  pointed  out,  California 
has  more  Federally-listed  threatened  and  endangered  species  than 
any  other  State;  in  fact,  there  is  no  close  second.  In  addition,  a  set- 
tlement last  year  by  the  Department  of  Interior  started  a  process 
of  listing  400  more  species  over  the  next  four  years,  162  of  which 
are  found  in  California. 

In  short,  every  corner  in  literally  every  county  of  this  vast  State 
is  home  to  a  listed  or  candidate  endangered  species,  from  the 
Northern  Spotted  Owls  and  Marbled  Murrelets  living  in  the  north- 
ern forests  to  the  gnatcatcher  that  inhabits  the  southern  counties; 
and  there  are  at  least  40  other  candidate  species  and  subspecies. 

The  current  application  of  our  Endangered  Species  Acts,  and  I 
use  the  plural  because  California  has  its  own  Act,  are  too  often,  I 
fear,  driving  us  into  an  environmental  box  canyon  and  an  economic 
blind  alley.  However,  I  think  that  we  are  able  to  reverse  that  situa- 
tion if  we  are  willing  to  learn  from  our  experience  and  engage  in 
the  kind  of  innovative  thinking  that  I  think  is  going  on  both  here 
in  California  and  also  at  the  Federal  level. 
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Elements  of  proposed  legislation  in  the  Congress,  ideas  for  en- 
dangered species  law,  policy  change  recommendations  that  have 
been  advanced  by  Congressman  Fazio  and  by  others,  and  Secretary 
Babbitt's  endorsement  of  the  State's  pilot  conservation  program  in 
southern  California,  all  are  welcome  signs  that  Federal  policy- 
makers are  very  eager  to  achieve  the  kind  of  change  that  will 
allow  us,  with  confidence,  to  wear  both  buttons. 

I  am  very  much  concerned,  however,  about  the  view  of  the  En- 
dangered Species  Act  taken  by  some  in  the  Federal  Government. 
Recently,  Secretary  Babbitt,  in  California,  said  that,  in  his  opinion, 
the  Act  hadn't  been  used  enough  by  previous  administrations;  he 
said  it  was  "a  tool  that  gives  me  the  power  to  take  action."  Well,  it 
is  indeed. 

I  think  many  others,  as  you  have  heard  from  members  of  the 
panel,  are  fearful  rather  than  confident  that  the  action  that  will  be 
taken  will  be  prejudicial  to  their  interests  rather  than  one  that 
allows  them,  with  confidence,  to  wear  the  button  that  says  that 
people  matter. 

To  those  of  us  who  are  trying  to  survive  the  worst  economic  time 
in  this  State  since  the  great  depression,  the  Endangered  Species 
Act  is  often  feared  as  a  blunt  weapon  that  will  cost  jobs.  And  I 
think  what  you  will  find,  with  great  justification,  is  that  the  endan- 
gered species  that  most  people  are  worried  about  in  California  is 
the  California  worker. 

Let  me  get  to  some  specific  areas,  four  of  them  where  we  see 
Federal  action  being  needed  to  provide  protection  for  the  economy 
and  for  those  endangered  workers.  First,  as  you  already  heard  and 
as  you,  yourself,  have  indicated,  the  statement  that  I  have  read  in 
the  Congressional  record,  Mr.  Chairman,  the  time  has  come  for  us 
to  move  away  from  a  reactive,  eleventh-hour  species-by-species  ap- 
proach. That  kind  of  approach  may  fit  the  needs  of  the  bureaucra- 
cy but  it  bears  little  relationship  to  what  actually  occurs  in  nature, 
in  the  environment,  nor  does  it  fit  the  economic  needs  of  this  State. 
Instead,  we  need  to  give  priority  to  a  multi-  species  approach  that 
involves  local  and  State  government  management  and  ecosystem 
planning,  as  we  are  doing  in  southern  California  with  the  Natural 
Communities  Conservation  Program. 

Second,  we  must  adopt  old  reforms  to  make  certain  that  the  Acts 
are  far  more  workable,  more  accountable,  and  more  reflective  of 
economic  realities.  In  short,  as  Congressman  Fazio  has  advocated, 
there  needs  to  be  added  to  the  Endangered  Species  Act  an  explicit 
requirement  that  economic  consequences  of  listing  be  considered. 

Our  Endangered  Species  Act  must  operate  with  sound,  open  proc- 
esses that  ensure  ample  public  review,  ample  public  input,  and 
very  sold  peer  review  of  scientific  findings  as  well  as  legal  access 
for  all  parties  with  a  legitimate  grievance.  Again,  these  are  reforms 
which  Congressman  Fazio  has  advocated. 

Moreover,  if  we  are  prepared  to  put  a  species  on  the  endangered 
list,  we  must  be  prepared  to  produce  a  plan  within  12  months  of 
that  listing  to  restore  that  species  to  a  sustainable  population.  We 
cannot  have  the  indefinite  lag  between  the  decision  to  list  and  the 
actual  plan;  that  is  simply  unfair  to  everyone  concerned.  And  any 
such  recovery  plan  must  be  realistic  and  consider  the  cost  to  the 
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endangered  species  program  budgets  and,  even  more  important,  to 
society  and  the  economy  directly  affected. 

Third,  California  agencies  and  those  of  the  Federal  Government 
must  much  better  coordinate  their  endangered  species  activities.  In 
many  cases,  I  believe,  both  efficiency  and  environmental  protection 
would  be  increased  if  Federal  responsibility  were  delegated  to  the 
State  in  agreement  to  perform  specified  standards. 

Fourth,  we  must  have  new  targeted  approaches  to  funding  to 
achieve  the  purpose  of  the  State  and  the  Federal  acts.  Without  ade- 
quate funding,  burdens  are  unfairly  placed  upon  builders,  farmers, 
and  other  owners  of  private  property.  And  of  course,  endangered 
species  occur  not  just  upon  public  lands  but  upon  private  property, 
as  well. 

It  would  be  a  great  accomplishment  if  we  could  combine  our  en- 
dangered species  goal  with  a  plan  to  slow  the  loss  of  our  State's 
valuable  farmland.  And  again,  these  needed  changes  are  already 
addressed  in  a  number  of  the  bills  that  have  been  introduced  in 
Congress,  they  are  certainly  addressed  in  the  seven  proposals  ad- 
vanced earlier  this  year  by  Congressman  Fazio,  which  I  have  em- 
phatically endorsed,  and  do  again  today. 

California  has  had  more  than  its  share  of  economic  adversity  in 
recent  months.  Reviving  our  economy  continues  necessarily  to  be 
the  highest  priority  for  most  Californians;  it  is  certainly  mine. 
Ideas  for  achieving  this  goal  were  developed  last  year,  both  by  the 
Council  on  California  Competitiveness,  which  I  appointed,  and  by 
the  Assembly  Democratic  Economic  Prosperity  Team,  a  task  force 
of  Democratic  members  of  the  State  Assembly. 

Let  me  quote  from  the  report,  the  so-called  adept  report  that 
came  from  that  Assembly  Democratic  effort. 

"If  we  are  truly  to  develop  ways  to  expeditiously  balance  envi- 
ronmental concerns  and  economic  development,  we  are  going  to 
have  to  outgrow  our  current  adversarial  command  and  control 
models  and,  instead,  grow  into  a  new  sense  of  relationship,  trust, 
partnership,  and  collaboration." 

The  bottom  line  is  that  Californians,  Republican  and  Democratic, 
northern  and  southern,  urban  and  rural,  all  agree  that  our  envi- 
ronmental laws  need  reform  and  they  need  it  now.  Some  of  what 
we  must  do  requires  legislation,  amendments  to  both  State  and 
Federal  law;  other  things  can  be  done  administratively. 

Let  me  suggest  and  summarize  a  plan  for  action. 

First,  at  the  State  level,  we  are  directing  the  State  Resources 
Agency  to  expedite  the  kind  of  resource  inventory  and  assessment 
that  will  permit  earlier  involvement  of  local  governments  and 
landowners  in  anticipating  and  preventing  endangered  species  con- 
flicts. We  must  use  the  best  resources  and  cooperation  that  we  can 
muster  to  adequately  survey  our  wildlife  and  habitat  resources. 

The  biological  survey  announced  by  Secretary  Babbitt,  in  con- 
junction with  our  efforts  in  California,  is  needed  to  develop  a  com- 
plete and  accessible  environmental  inventory.  Only  by  knowing 
what  we  have,  can  we  do  a  good  job  in  planning  how  to  protect  it. 

But,  again,  in  all  these  efforts,  we  must  have  honest  science, 
careful  science,  if  those  who  administer  the  Endangered  Species 
Act  to  protect  flora  and  fauna  are  to  enjoy  credibility  and  coopera- 
tion from  people  who  are  affected  by  their  efforts. 


15 

I  am  asking  the  State  Department  of  Fish  and  Game  to  designate 
additional  multi-species  projects  like  the  Natural  Community  Con- 
servation Planning  Program  to  be  developed  in  cooperation  with 
landowners  and  local  governments;  to  accelerate  the  training  of  bi- 
ologists in  larger-scale  habitat  protection  as  part  of  local  govern- 
ment land  use  processes;  to  assure  that  ample  time  for  public 
review  and  comment  on  proposals  to  put  a  plant  or  animal  on  the 
list  in  fact  occurs;  and  to  develop  special  incentives  for  landowners, 
such  as  ranchers  and  farmers  and  timber  companies,  who  manage 
their  land  in  a  way  that  helps  protect  wildlife,  whose  survival  is  at 
risk,  to  enjoy  those  incentives  and  the  rewards  for  being  responsi- 
ble stewards. 

To  address  needed  legislative  reforms,  I  will  this  fall  convene  two 
major  meetings  on  threatened  and  endangered  species,  one  in  the 
Sacramento-San  Joaquin  Delta  region  and  one  in  southern  Califor- 
nia, to  gather  ideas  and  recommendations  from  all  interested  par- 
ties on  how  we  can  improve  both  the  State  and  the  Federal  acts. 
And  we  will  be  happy  to  share  with  the  Subcommittee  what  we  are 
able  to  garner  from  these  meetings. 

The  information  and  conclusions  that  we  develop,  I  think,  will 
allow  the  State  to  make  a  very  important  contribution  to  our  own 
processes  and  to  the  Federal  reauthorization  process. 

Finally,  I  am  asking  the  Clinton  Administration  to  request  action 
and  to  take  action  on  a  number  of  fronts.  First,  regarding  our  diffi- 
cult Delta  situation,  there  is  no  place  in  this  great  State  where  we 
are  in  more  urgent  need  of  new  ecosystem  approaches  and  collabo- 
ration between  Federal  and  State  agencies.  Early  on,  we  recognized 
the  growing  crisis  in  the  Delta. 

On  March  5th,  I  wrote  the  President  to  ask  for  development  of  a 
State-Federal  partnership  to  address  pressing  issues  in  the  Delta.  I 
have  received  a  response  from  the  President's  environmental  advi- 
sor agreeing  to  develop  such  a  partnership  that  looks  at  the  entire 
ecosystem.  What  we  need  now  is  action.  What  we  do  not  need  is 
bad  or  sloppy  science,  which  would  impose  economic  hardship  with- 
out justification. 

As  an  example  of  that  kind  of  hardship,  I  would  invite  your  at- 
tention to  the  letter  of  June  22nd  to  Secretary  Ronald  Brown 
signed  by  Congressmen  Dooley,  Fazio,  Condit,  and  Lehman.  It 
points  out,  and  I  will  quote,  "As  a  result  of  the  Department's...," 
that  is  the  Department  of  Commerce,  "...enforcement  of  the  Act  to 
protect  the  winter-run  salmon,  thousands  of  acres  of  prime  land 
are  idle.  Unemployment  rates  in  some  agricultural  communities 
have  climbed  40  percent  and  farm  bankruptcies  and  foreclosures 
are  on  the  rise." 

When  I  speak  of  bad  or  sloppy  science  that  imposes  economic 
hardship  without  justification,  let  me  offer  you  an  example.  Propo- 
sition 128  on  the  California  general  election  ballot  in  1990  was  re- 
jected by  the  people  of  California.  It  lost,  in  my  opinion,  because  it 
was  discredited  by  eminent  scientists  and  public  health  leaders  like 
Dr.  C.  Everett  Koop. 

Another  example  was  provided  by  a  Federal  spokesman  who,  at 
the  March  workshop  of  the  State  Water  Resources  Control  Board, 
opined  that  listing  of  the  Delta  smelt  must  be  accommodated  by, 
"an  additional  one  to  three  million  acre-feet"  of  Delta  water.  This 
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is  the  reference  that  I  think  is  contained,  as  well,  in  the  letter  from 
Congressman  Dooley  and  others  to  Secretary  Brown. 

An  additional  one  to  three  million  acre-feet?  Not  exactly  a  pre- 
cise number.  Not  a  very  credible  assessment  and  one  wholly  insen- 
sitive to  the  legitimate  needs  of  Central  Valley  and  southern  Cali- 
fornia water  users,  be  they  environmental,  urban,  or  agricultural. 

So  I  am  asking  the  Clinton  Administration  to  develop  with  the 
State  a  multi-agency,  multi-species,  and  multi-year  agreement  that 
is  binding  on  all  parties  until  the  implementation  of  a  permanent 
plan  can  be  achieved. 

I  am  also  asking  that  we  jointly  explore  the  benefits  of  consoli- 
dating Federal  responsibility  for  aquatic  species  in  the  Delta  under 
a  single  Federal  agency.  Currently,  at  least  three  different  agen- 
cies, EPA,  National  Marine  Fisheries,  and  Federal  Fish  and  Wild- 
life are  administering  different  mandates  seemingly  without  coordi- 
nation. The  result  is  not  a  multi-agency,  multi-  species,  multi-year 
approach. 

I  am  also  asking  the  President  to  convene  a  national  task  force 
on  future  funding  for  endangered  species  activity.  And  I  believe 
that  this  task  force  should  be  represented  by  both  the  Federal, 
State,  and  local  governments  and  the  private  sector,  and  be 
charged  with  finding  creative  ways  to  fund  important  species  recov- 
ery activity.  Good  intentions  without  the  money  simply  will  not 
work;  it  will  not  be  credible. 

The  diversity  of  species  in  California  is  a  measure  of  our  rich- 
ness. It  is  also,  candidly,  a  source  of  a  great  and  complex  problem. 
When  the  Federal  Endangered  Species  Act  was  enacted  in  1973, 
California's  human  population  was  only  20  million  people;  today,  it 
is  over  31,  and  many  project  41  million  people  by  the  year  2010. 

Wildlife  and  its  habitat  will  be  as  valuable  to  these  future  Cali- 
fornians  as  they  are  to  us  today. 

This  year,  California  lost  a  great  writer  and  a  great  thinker, 
Wallace  Stegner,  who  for  years  helped  us  better  understand  our  re- 
lationship with  the  natural  world.  In  his  last  book,  Stegner  wrote 
of  his  belief  that  people  in  the  west  "...eventually,  perhaps  within  a 
generation  or  two,  ...will  work  out  some  sort  of  compromise  be- 
tween what  must  be  done  to  earn  a  living  and  what  must  be  done 
to  restore  health  to  the  earth,  air,  and  water." 

I  share  what  Stegner  called  that  "inextinguishable  Western 
hope,"  and  I  don't  think  it  will  take  us  even  that  long.  Indeed,  it 
cannot  because  we  don't  have  that  much  time. 

With  trust  and  cooperation,  with  some  honesty  and  hard  work, 
we  can  save  our  critical  wildlife  and  we  can  save  the  jobs  that  are 
the  essential  ingredient.  As  Winston  Churchill  once  said,  describing 
courage  as  the  most  important  of  all  virtues  because  it  made  all 
the  others  possible.  We  have  to  have  economic  development  to  have 
the  kind  of  revenues  that  avoid  protracted  bruising  budget  battles 
that  have  marked  recent  times  in  California. 

More  importantly,  we  have  to  have  for  private  philanthropy  as 
well  as  for  revenues;  jobs  are  the  source  of  the  income  which 
people  must  have  as  well  as  the  dignity  that  they  must  have  from 
knowing  that  they  do  something  useful  each  day. 

If  we  do  not  have  economic  strength,  we  cannot  provide  that  dig- 
nity to  any  one.  And,  if  we  do  not  have  it,  I  greatly  fear  that  we 
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will  also  lose  a  great  part  of  California's  heritage,  a  heritage  of  re- 
sponsible stewardship. 

Mr.  Chairman,  again  I  thank  you  and  the  members  of  the  Com- 
mittee for  coming  and  holding  this  very  important  hearing  here 
and  I  thank  you  for  your  generosity  to  me. 

I  would  be  happy  to  answer  any  questions  that  you  have  and,  if 
not,  I  am  mindful  of  your  ambitious  agenda. 

[The  prepared  statement  of  Governor  Wilson  can  be  found  at  the 
end  of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much.  Governor. 

I  frankly  would  like  to  commend  you  both  on  the  tone  and  the 
substance  of  what  you've  had  to  say;  I  think  your  testimony  is  re- 
plete with  substantive  suggestions  which  we  are  going  to  look  at. 
Many  of  them  are  already  incorporated  in  one  or  both  of  the  bills 
pending,  as  you  know. 

And,  with  that  spirit,  I  am  pretty  optimistic  about  where  we  are 
going. 

I  really  appreciate  your  testimony.  I  will  recognize  members  for 
questions,  but  I  will  also  express  my  hope  that  you  will  also  confine 
yourselves  to  commending  the  Governor. 

Congressman  Fazio. 

Mr.  Fazio.  Well  I  simply  want  to  express  to  the  Governor  my  aph 
preciation  that  he  would  take  as  much  time  and  effort  to  pour  over 
the  options  that  are  before  this  Committee  and  ultimately  the  Con- 
gress. 

I  just  want  to  read  a  paragraph  from  my  testimony  which  I 
placed  in  the  record,  that  I  did  not  get  into  detail,  because  I  think 
it's  important  that  we  understand  the  interplay  between  the  eco- 
nomic analysis  and  the  scientific  analysis.  There  is  a  great  deal  of 
consensus  that  we  need  good  science  up  front. 

My  statement  says,  "The  Act  should  be  amended  to  require  the 
development  of  an  economic  impact  report  concurrently  with  the 
listing  of  the  species.  I  do  believe  the  public  has  a  right  to  know 
the  best  estimate  of  the  total  cost  of  implementing  the  Act  for  a 
given  species.  The  report  should  detail  the  various  direct  and  indi- 
rect economic  factors  that  would  be  implicated  by  a  listing  and  pro- 
vide a  reasonable  estimate  of  the  larger  economic  picture  in  light 
of  the  listing." 

Now  I  want  to  make  clear  that  I  don't  think  we  ought  to  deter- 
mine listings  based  on  economics,  they  ought  to  be  determined  on 
science.  But  it  is  important,  when  we  get  to  the  point  of  under- 
standing the  scientific  evidence,  that  we  also  understand  the  eco- 
nomic implications  of  any  number  of  approaches  to  mitigation. 

And  I  just  wanted  to  put  a  little  more  clarification  on  that,  Gov- 
ernor, because  I  don't  want  there  to  be  any  confusion  with  this 
very  sensitive  point  which  goes  to  the  heart  of  the  Act. 

But  I  really  do  appreciate  the  degree  to  which  you  have  worked 
within  the  State  agencies,  the  environmental  community,  and 
others  to  come  up  with  what  I  think  is  a  very  rational  approach  to 
reauthorization  of  this  law. 

Mr.  Studds.  Mr.  Cunningham. 

Mr.  Cunningham.  I  would  like  to  thank  the  Governor  not  only 
for  appearing  here,  but  as  many  times  as  he  has  been  down  in  San 
Diego,  and  hopefully  we  will  not  become  the  third  State  of  Califor- 
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nia  down  there,  Governor,  and  you  can  continue  representing  us 
all. 

But  Governor  Wilson  works  almost  daily  with  us  down  in  San 
Diego  and  I  appreciate  not  only  here  but  the  efforts  that  you  are 
making  down  where  we  really  need  water  and  conservation  down 
in  San  Diego,  Governor. 

Mr.  Studds.  Mr.  Hamburg? 

Mr.  Pombo? 

Mr.  Dooley? 

Mr.  Herger? 

Consider  yourself  unanimously  commended;  thank  you  very 
much,  Governor,  we  really  appreciate  it. 

We  will  now  perform  the  astonishing  logistical  feat  of  having  all 
nine  members  of  the  first  panel  somehow  peaceably  assemble  up 
there. 

Let  me,  as  you  are  getting  as  comfortable  as  the  situation  allows, 
remind  everyone  that,  at  this  point,  we  will  revert  to  our  system  of 
lights;  they  are  sitting  over  here  at  the  end  of  this  table.  The 
yellow  light  is  your  warning  that  you  have  one  minute  left  and  the 
red  light  is  your  notice  that  you  are  done. 

We  will,  in  fairness,  apply  the  same  lights  to  us,  the  members  of 
the  Committee,  in  our  questioning,  as  well. 

We  have  here  the  first  of  three  panels  and  this  panel,  as  I  under- 
stand it,  is  going  to  focus  on  water  issues,  how  we  can  find  a  way 
equitably  to  provide  water  for  fish  and  for  farmers  and  for  cities 
and  people. 

I  am  told  that  it  is  an  extraordinarily  balanced  panel.  In  fact,  my 
remarkable  staff  tells  me  it  is  half  and  half  and,  inasmuch  as  there 
are  nine  members  of  the  panel,  I  can  hardly  wait. 

Mr.  Fazio  says  that  that  means  there  is  four,  four,  and  one  politi- 
cian. 

We  will  go,  if  that  is  OK  with  you,  in  the  order  in  which  your 
names  appear  on  the  witness  list,  and  we  will  recognize  you  each 
with  the  insertion  in  full  of  your  written  testimony  and  for  a  five- 
minute  maximum  oral  summary  thereof. 

We  will  start  with  Mr.  David  Kennedy,  the  Director  of  the  Cali- 
fornia Department  of  Water  Resources. 

Mr.  Kennedy. 

STATEMENT  OF  DAVID  N.  KENNEDY,  DIRECTOR,  CALIFORNIA 
DEPARTMENT  OF  WATER  RESOURCES 

Mr.  Kennedy.  Thank  you  Mr.  Chairman,  members  of  the  Com- 
mittee. My  name  is  David  Kennedy;  I  am  Director  of  the  Depart- 
ment of  Water  Resources. 

I  did  submit  a  statement  for  the  record  which  I  would  be  happy 
to  respond  to  any  of  the  questions  which  were  in  it. 

The  particular  perspective  I  bring  to  this  issue  is  as  the  operator 
of  the  State  Water  Projects.  We  have  two  large  water  projects  in 
our  State,  the  Federal  Central  Valley  Project  and  our  State  Water 
Project  and  my  Department  is  the  operator  of  the  State  Water 
Project. 

We  serve  slightly  more  than  20  million  people  in  the  State,  we 
serve  more  than  half  of  the  San  Francisco  Bay  Area,  about  a  mil- 
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lion  acres  of  land  in  the  San  Joaquin  Valley,  and  almost  all  of 
southern  California. 

During  the  recent  six-year  drought,  we  actually  served  most  of 
the  San  Francisco  Bay  Area  because  we  had  emergency  hookups  to 
the  city  of  San  Francisco  in  its  own  service  area. 

We  tend  to  refer  to  the  Delta,  the  Sacramento-San  Joaquin 
Delta,  as  the  hub  of  the  two  water  projects.  It  is  the  point  to  which 
the  waters  flow  in  from  the  north,  it  is  the  point  from  which  the 
two  large  pumping  plants  export  water  to  the  San  Joaquin  Valley, 
to  the  San  Francisco  Bay  Area,  and  to  southern  California.  So  it  is 
the  exchange  point  where  the  water  is  coming  in  and  going  out. 

This  area  is  a  land  of  great  agriculture,  the  Delta  is;  it  also  is  a 
land  with  vast  fish  and  wildlife  resources.  And  that  is  really  why  I 
am  here  to  talk  about  this. 

Most  of  the  attention  that  you  have  received  about  endangered 
species  deal  with  the  terrestrial  species,  much  of  what  we  see.  And 
of  course,  here  we've  got  the  winter-  run  salmon  and  we've  got  the 
native  species  that  Dr.  Moyle  is  so  concerned  about  and  is  going  to 
talk  about. 

We  now  have  two  listed  species  that  impact  our  water  projects 
and  which  we,  in  turn,  impact;  these  are  the  winter-run  salmon 
and  the  Delta  smelt.  We  have  two  other  candidate  species  that  are 
both  native  to  the  Delta  itself. 

We  now  have  two  biological  opinions,  one  from  National  Marine 
Fisheries  covering  the  winter-run  salmon,  one  from  the  U.S.  Fish 
and  Wildlife  Service  covering  the  Delta  smelt.  These  two  biological 
opinions  give  us  very  detailed  operating  instructions  as  to  what  we 
are  supposed  to  do  with  these  two  water  projects  to  protect  the  fish. 
These  two  biological  opinions  cover  11  of  the  12  months  of  the  year. 

So,  for  other  than  September,  we  now  have  endangered  species 
criteria  which  are,  in  effect,  governing  the  operation  of  these  two 
water  projects. 

We,  of  course,  are  concerned  about  the  impacts  of  the  listings  on 
our  water  deliveries.  One  of  the  things  that  has  made  this  difficult 
in  the  short-term  is  that  the  criteria  which  have  been  imposed  on 
the  projects  are  difficult  to  model  from  a  computer  standpoint.  For 
instance,  we  have  take  limits  for  both  of  these  species.  For  the 
winter-run  salmon,  the  two  projects  together  can  "take"  under  the 
ESA  2700  out-migrating  smolts  during  the  year. 

And  of  course,  since  we  don't  know  how  many  smolts  we're  going 
to  have  in  the  system  in  a  given  point  in  time,  since  you  can't  dis- 
tinguish a  winter-run  smolt  from  another  smolt,  you  can  simply 
surmise  from  the  size  of  the  fish,  this  has  made  it  difficult  to  say 
exactly  what  these  impacts  are. 

In  a  like  manner,  the  Delta  smelt  has  a  take  limit,  and  it  is  diffi- 
cult to  say  exactly  what  the  impact  is  going  to  be. 

In  the  long-term,  Mr.  Chairman,  I  think  almost  all  interests  in 
California  agree  that  this  is  a  very  unsatisfactory  situation.  We 
need  a  long-term  fix  to  our  Delta  problem  and  we  need  a  way  to 
make  the  water  operations  in  the  Delta  compatible  with  protection 
of  fish  and  wildlife  resources. 

The  Governor  has  set  in  motion  a  process  to  do  this;  this  process 
has  run  into  some  rocks  in  the  road,  like  most  water  issues  in  Cali- 
fornia, but  I  don't  think  there  is  anybody  that  disputes  that  we 
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need  to  all  work  together  among  all  of  the  interests  to  find  a  long- 
term  solution  to  this  Delta  problem. 

In  the  short-term,  we  need  to  make  the  system  work  better.  The 
agencies  with  responsibility  of  various  types,  mine  and  the  Bureau 
of  Reclamation  which  operate  the  projects,  the  Fish  and  Wildlife 
agencies  responsible  for  administration  and  protection  of  the  fish- 
eries resources,  need  to  find  ways  to  work  better  together.  So  far, 
candidly,  this  has  not  been  government's  finest  hour  at  the  man- 
agement level;  we've  had  lots  of  surprises,  we've  had  things  that 
don't  work  very  well,  we  are  all  trying  to  do  better  but  we  do  need 
to  do  better.  We  need  to  find  a  better  framework  to  make  this  law 
work  as  it  exists  today. 

With  that,  Mr.  Chairman,  I  am  going  to  stop. 

[The  prepared  statement  of  Mr.  Kennedy  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  Mr.  Kennedy,  I  appreciate 
that. 

Dr.  Peter  Briggs  Moyle,  the  University  of  California. 
Dr.  Moyle. 

STATEMENT  OF  DR.  PETER  BRIGGS  MOYLE.  UNIVERSITY  OF 

CALIFORNIA 

Dr.  Moyle.  Thank  you,  Mr.  Chairman,  and  I  appreciate  having 
the  opportunity  to  express  my  views  about  the  Endangered  Species 
Act.  This  is  a  subject  which  is  of  considerable  interest  to  me.  I  have 
been  spending  much  of  my  career  working  with  endangered  fishes 
and  trying  to  protect  aquatic  ecosystems  one  way  or  another. 

At  the  present  time,  I  am  head  of  the  Delta  Fishes  Recovery 
Team— note  it  is  not  the  Delta  Smelt  Recovery  Team,  but  the  Delta 
Fishes  Recovery  Team — and  am  working  closely  with  the  Natural 
Heritage  Institute  to  try  to  find  ways  to  protect  native  fishes  and 
aquatic  ecosystems  without  having  to  resort  to  the  listing  process 
for  endangered  species. 

I  think  there  is  a  great  deal  of  agreement  among  all  of  us  here 
that  these  kind  of  things  are  needed.  But,  at  the  same  time,  my 
work  clearly  indicates  that  the  Endangered  Species  Act  is  a  very 
important  and  necessary  tool,  even  as  it  is  formulated  now. 

I  believe  that  the  Endangered  Species  Act  should  be  reauthorized 
as  close  as  possible  to  its  present  formulation;  although  there  may 
be  ways  it  can  be  strengthened.  And  perhaps  the  thing  we  need 
most  for  the  Endangered  Species  Act  is  better  funding  for  the  U.S. 
Fish  and  Wildlife  Service. 

Most  of  the  reforms  that  I  hear  proposed  for  it  are  things  that 
sound  good  but  will  not  work  unless  there  is  a  much  greater  pool  of 
money  out  there  for  the  U.S.  Fish  and  Wildlife  Service  to  work 
with.  I  know  from  my  contact  with  agency  biologists  that  they  are 
grossly  overworked  already,  highly  stressed  as  a  matter  of  fact,  be- 
cause of  their  workload.  It  is  no  wonder  that  they  often  have  a 
hard  time  coming  up  with  satisfactory  solutions  to  some  of  the 
problems  when  they  are  working  on  dozens  of  species  simulta- 
neously. 

And  we  are  not  talking  about  peanuts  here,  we  are  talking  about 
major  increases  in  funding  for  the  Fish  and  Wildlife  Service.  3o  I 
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think  that  does  need  to  be  kept  in  mind.  None  of  the  proposer  re- 
forms will  mean  anything  if  we  don't  get  the  funding  increases. 

What  I  really  want  to  emphasize  today  is  the  fact  that  the  En- 
dangered Species  Act  really  does  work  in  lots  of  ways  for  ecosystem 
protection,  and  that  seems  to  be  what  everybody  wants  these 
days — some  form  of  ecosystem  protection. 

I  would  like  to  give  you  some  examples,  to  demonstrate  where  it 
works.  I  will  take  the  bull  by  the  horns  and  start  with  the  Delta; 
then,  if  we  have  time,  I  would  like  to  say  a  little  about  another 
system  I  have  been  working  on,  Goose  Lake  up  on  the  California- 
Oregon  border.  I  would  also  like  to  say  something  about  the  spring- 
run  Chinook  salmon  and  coho  salmon,  which  I  have  also  been  work- 
ing on,  but  I  hope  Nat  Bingham  will  be  covering  some  of  those 
issues. 

The  Sacramento-San  Joaquin  Delta  has  been  an  ecosystem  in 
severe  trouble  for  a  long  time  and  there  were  plenty  of  signs  of  this 
decline  throughout  the  1970's  and  '80's,  most  obviously  through  the 
steady  decline  of  striped  bass  and  chinook  salmon.  Although  it  was 
fairly  obvious  even  then  that  the  declines  were  connected  with  in- 
creased diversions  from  the  State  Water  Project  and  the  Central 
Valley  Project,  the  excuse  for  inaction  was  that  further  research 
w£is  needed  by  fisheries  agencies. 

There  is  a  striped  bass  index  that,  when  it  got  to  be  low,  was  sup- 
posed to  trigger  some  changes  in  the  way  projects  were  operated. 
But  this  didn  t  happen. 

One  of  the  problems  here  was  that  the  orientation  really  was 
toward  striped  bass  and,  to  a  lesser  extent,  salmon.  This  lack  of 
ecosystem-oriented  thinking  in  fisheries'  managers  was  a  prevalent 
attitude  of  resource  managers  of  that  era,  and  it  still  is  tcKiay.  And 
it  is  not  just  a  problem  with  the  Endangered  Species  Act;  we  are 
talking  about  a  much  broader  problem  here. 

Then,  in  1990,  the  winter-run  chinook  salmon  was  listed  as  a 
threatened  species  and  began  driving  decisions  about  water  diver- 
sions and  releases  in  the  Sacramento  River  and  the  Delta.  Some  of 
these  decisions  were  potentially  detrimental  to  other  native  fishes, 
so  I  was  pleased  when  the  Delta  smelt  was  finally  listed  as  threat- 
ened in  1993  to  help  balance  some  of  these  decisions. 

The  Natural  Heritage  Institute  has  filed  petitions  now  for  long- 
fin  smelt  and  Sacramento  splittail  with  the  express  purpose  of  en- 
suring ecosystem  management  of  the  estuary.  And  basically,  in  the 
Delta,  we  have  reached  a  point  where,  if  we  really  want  ecosystem 
management,  given  the  fact  we  have  some  species  listed  already, 
we  probably  have  to  list  everything  that  is  endangered  out  there  to 
try  to  provide  some  real  balance. 

The  Natural  Heritage  Institute  had  originally  considered  filing  a 
petition  for  spring-run  chinook  salmon  as  well,  but  they  deferred, 
at  the  request  of  commercial  fishermen — as  perhaps  I  can  mention 
later.  While  all  this  endangered  species  action  was  taking  place, 
the  San  Francisco  Estuary  Project  sponsored  the  writing  of  a  series 
of  status  and  trends  reports  which  indicated  that  really  the  whole 
estuary  was  in  danger.  Not  the  species  but  the  estuary. 

So  we  do  have  good  science  there;  we  do  know  that  the  system  is 
in  trouble  and  we  are  groping  for  solutions  to  the  problems  right 
now.  And,  obviously,  they  are  not  easy. 
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I  think  that  the  fact  that  I  have  been  appointed  to  be  the  head  of 
a  Delta  Fishes  Recovery  Team  rather  than  a  Delta  Smelt  Recovery 
Team  is  a  good  sign.  It  means  that  we  are  supposed  to  be  managing 
the  entire  system,  looking  at  the  entire  ecosystem,  not  just  the 
problems  of  a  single  species.  If  this  effort  is  successful,  I  am  hoping 
that  we  will  see  ecosystem  recovery.  And  ecosystem  recovery  will 
mean  not  just  the  recovery  of  the  Delta  smelt,  but  it  will  mean  re- 
covery of  significant  fisheries,  both  sport  and  commercial,  including 
salmon  and  striped  bass.  So  we  do  have  to  keep  in  mind  that  we 
have  that  major  resource  at  stake  there,  as  well. 

And  I  guess  I  will  finish  with  that  since  I  don't  have  any  choice. 
Thank  you. 

[The  prepared  statement  of  Dr.  Moyle  can  be  found  at  the  end  of 
the  hearing.] 

Mr.  Studds.  Thank  you,  sir,  exquisite  timing. 

Mr.  Stuart  Somach,  an  attorney  in  Sacramento  who  specializes 
in  endangered  species  matters. 

Mr.  Somach. 

STATEMENT  OF  STUART  L.  SOMACH,  ESQ.,  DE  CUIR  &  SOMACH, 

P.C. 

Mr.  Somach.  Thank  you,  Mr.  Chairman  and  members  of  the 
Committee. 

I  have  listened  well,  I  think,  to  the  statements  of  members  of  the 
Committee  and  the  Governor's  statement  and  certainly  to  the 
statements  of  the  last  two  speakers.  I  am  glad  to  hear  and,  in  fact, 
do  believe  that  there  is  a  great  deal  of  agreement  that  there  needs 
to  be  certain  modifications  to  the  Endangered  Species  Act. 

My  own  involvement  in  the  Act  is  one  as  a  practicing  lawyer, 
one  who  is  retained  primarily  by  folks  with  water-related  problems 
whether  they  be  public  agencies  or  private  individuals.  And  so,  as  a 
consequence,  my  involvement  with  the  Act  is  pretty  much  on  the 
ground,  in  the  field,  trying  to  work  through  the  very  complicated 
problems  that  are  posed  when  someone  with  water  rights  or  an 
entity  that  is  dependent  upon  water  has  a  problem  with  endan- 
gered species. 

I  think  it  is  generally  true  that  most  people  would  not  argue 
against  the  need  for  an  Endangered  Species  Act.  In  fact,  most 
people  would  indeed,  and  do  in  fact,  support  the  underlying  need  to 
prevent  species  extinction,  preserve  habitat  needed  for  the  survival 
of  various  animal  and  plant  species  and  certainly  assuring  in  spe- 
cies' diversity. 

The  real  question  then  is  to  identify  the  real  problem.  Is  the 
problem  with  the  Act  itself  or  is  it  some  other  thing?  My  own  view 
is  that  the  Act  itself  is  not  necessarily  the  problem,  per  se,  that  it 
only  acts  as  a  catalyst.  It  forces  people  not  to  ignore  problems  asso- 
ciated with  development  on  one  hand  and  species  preservation  on 
the  other  hand. 

With  that  in  mind,  though,  I  do  think  that  there  are  some  very 
fundamental  problems  with  the  Endangered  Species  Act  itself  that 
need  to  be  addressed  and,  in  particular  I  think,  in  the  area  of 
water  resources,  they  are  particularly  crucial. 
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And  I  want  to  remind  the  Chairman  and  the  Committee  of  the 
fact  that  we  here  in  CaUfornia  hve  in  a  semi-arid  State  and  that 
crucial  fact  should  not  get  lost  in  the  context  of  what  is  happening 
here  in  California,  most  recently  with  the  listing  of  the  Delta  smelt 
and  the  winter-run  ssdmon. 

We  depend  on  water.  You  know,  that  seems  like  a  pretty  easy 
statement  to  make  and  it  is  an  obvious  statement  to  make  but,  in 
reality,  I  think  it  gets  lost  sometimes  in  the  shuffle.  We  depend 
upon  it  entirely;  we  depend  upon  those  water  projects  to  provide 
drinking  water  for  public  water  supplies,  for  agricultural  and  farm- 
ing needs,  as  well  as  for  industrial  needs.  And  I  think  that  all  too 
often  that  crucial  aspect,  that  distinction  perhaps  between  general 
developmental  conflicts  with  the  Endangered  Species  Act  versus 
those  conflicts  associated  with  the  need  for  water  as  a  crucial  natu- 
ral resource  is  sometimes  lost  in  the  mix. 

With  that  in  mind,  I  would  like  to  just  run  through  some  things 
that  I  have  put  in  my  written  testimony  that  I  generally  believe 
need  to  be  addressed  as  one  moves  through  the  reauthorization 
process. 

The  first  has  to  do  with  listings  themselves.  My  experience  is 
that  many  listings,  and  I  think  the  Delta  smelt  is  a  prime  example 
of  that,  are  done  based  upon  very  poor  science,  science  that  gener- 
ally would  not  pass  a  peer  review  muster  in  any  type  of  an  objec- 
tive academic  way.  And  that  the  first  and  most  crucial  aspect  of  a 
reauthorization  is  the  need  for  some  kind  of  peer  review  process. 

I  know  that  both  the  bills  that  have  been  introduced  recognize 
this  as  a  problem.  I  think  those  measures  need  to  go  one  step  fur- 
ther than  what  is  proposed  and  that  there  needs  to  be  a  definition 
for  the  term  which  is  utilized  in  the  Act  of  "best  commercial  and 
scientific  information  available."  I  think  that  that  can't  be  just  any 
information  but  that  there  has  to  be  a  threshold  with  respect  to 
the  nature  of  the  information  that  decisions  of  this  magnitude  are 
based  upon. 

A  second  aspect  that  should  be  addressed  in  reauthorization  is 
the  fact  that  I  believe  that  a  lot  of  the  problems  with  respect  to  the 
Endangered  Species  Act  come  in  implementation. 

I  have  certainly  been  heartened  by  the  personal  involvement 
that  the  Secretary  of  Interior  has  had  with  respect  to  the  Endan- 
gered Species  Act  and  its  implementation  but  I  do  believe  that 
there  needs  to  be  more  management-level  authority  over  staff-level 
decisions  that  are  being  made  on  these  matters  of  such  crucial  im- 
portance, that,  without  that,  we  will  just  continue,  no  matter  what 
is  done  with  respect  to  the  reauthorization  of  the  Act,  to  replay 
some  of  the  horrors  in  terms  of  moving  through  that  process. 

My  time  is  short.  I  want  to  hit  two  other  areas  very  quickly. 

The  first  is  that,  in  addition  to  the  peer  review  process,  it  is  im- 
portant, I  think,  for  non-Federal  entities  to  have  an  ability  to  move 
through  the  consultation  process  in  a  manner  similar  to  that  which 
exists  now  for  Federal  entities  in  the  context  of  Section  7  consulta- 
tion. 

It  seems  to  me  somehow  unconstitutional  or  anti-constitutional 
to  have  a  situation  which  allows  a  Federal  agency  to  move  through 
a  Federal  process  in  a  manner  which  is  more  expeditious  than  the 
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process  afforded  to  private  entities  or  non-Federal  entities.  And  I 
believe  that  that  type  of  process  is  important. 

Finally,  I  would  merely  like  to  say  and  reiterate  that  Mr.  Fazio's 
seven  points  which  are  similar  to  the  points  that  Governor  Wilson 
developed,  I  believe,  are  crucial.  They  deal  with  judicial  review, 
economic  development,  and  economic  review  and  other  matters 
that  are  fundamental.  And  I  don't  think  that  most  of  those  things 
are  earth-shattering  in  terms  of  what  they  would  require  with  re- 
spect to  modification  of  the  Act.  But  doing  those  things,  I  think, 
would  have  a  great  deal  of  impact  in  the  end  result. 

I  thank  you. 

[The  prepared  statement  of  Mr.  Somach  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Studds.  Thank  you,  sir. 

Next,  Mr.  Nat  Bingham,  President  of  the  American  Seafood  Har- 
vesters Association. 

Mr.  Bingham. 

STATEMENT  OF  NATHANIAL  S.  BINGHAM.  HABITAT  COORDINA- 
TOR,  PACIFIC  COAST  FEDERATION  OF  FISHERMEN'S  ASSOCIA- 
TIONS, INC. 

Mr.  Bingham.  Thank  you  very  much,  Mr.  Chairman  and  mem- 
bers of  the  Committee. 

We  in  the  commercial  salmon  and  recreational  fishing  communi- 
ty welcome  you  to  California  and  are  gratified  that  you  have  come 
here  to  hear  our  concerns  and  problems  with  the  Endangered  Spe- 
cies Act. 

We  are  well  familiar  with  that  Act  because  I  am  representing 
folks  that  have  been  very  severely  economically  damaged,  perhaps 
because  it  was  not  implemented  on  a  timely  basis. 

The  destruction  of  the  habitat  of  the  salmon  has  caused  the  fish- 
ery managers  operating  through  the  Department  of  Commerce  to 
reduce  our  fishing  season  incrementally  since  the  passage  of  the 
Magnuson  Act  in  1976  to  address  the  decline  of  salmon,  for  which 
they  had  no  power  to  regulate  habitat  so  they  regulated  us. 

And  this  went  on  year  after  year  until  last  year  and  this  year, 
the  California  trolled  salmon  fishing  industry  is  closed  from  way 
up  in  Oregon  clear  down  below  San  Francisco.  And  the  port  I  come 
from,  where  there  were  over  300  boats,  there  are  only  15  boats  ac- 
tively participating  in  the  fishery,  150  miles  away  from  their  home 
port. 

So  we  are  talking  unemployment  in  the  fishing  industry  above  75 
percent,  folks,  and  I  just  wanted  to  put  that  economic  fact  on  the 
table  before  I  started  talking  about  the  Endangered  Species  Act. 

I  see  the  Act  very  much  like  an  emergency  call.  It  is  sort  of  like 
the  9-1-1  line,  it  tells  you  when  things  have  gotten  so  bad  with  eco- 
systems that  you  have  to  do  something  extraordinary  and  immedi- 
ately. And  I  agree  with  a  lot  of  the  previous  speakers  that  it  is  not 
so  much  the  Act  itself,  which  I  believe  needs  to  be  preserved,  pro- 
tected, and  strengthened,  but  the  way  it  has  been  implemented. 

And  I  would  like  to  quickly  share  a  little  history  with  you. 

When  winter-run  salmon  were  proposed  for  listing  by  the  Ameri- 
can Fisheries  Society,  we  were  approached  by  a  high-level  manager 
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within  the  National  Marine  Fisheries  Service  and  he  suggested  to 
us  that  perhaps  we  should  join  in  the  opposition  to  the  listing  be- 
cause, if  it  were  listed,  our  fishing  opportunity  would  be  significant- 
ly reduced.  That  was  high-level  management  at  work,  basically 
rolling  over  the  mid-level  people  we  just  heard  about.  We  chose  to 
stay  neutral  on  the  issue  and  the  fish  were  listed. 

Then  we  waited  for  two  years  before  a  recovery  team  was  ap- 
pointed. Finally,  when  the  winter-run  spawning  levels  were  down 
to  191  fish,  the  Pacific  Coast  Federation  of  Fishermen's  Associa- 
tions, the  organization  I  am  with,  on  its  own  initiative,  went  out 
and  got  folks  together  and  instituted  a  captive  brood  stock  program 
to  provide  a  gene  banking  approaching  as  an  insurance  policy,  to  at 
least  keep  those  fish  going  somehow,  even  if  in  captivity. 

And  I  would  like,  at  this  point,  to  thank  Mr.  Fazio,  Congressmen 
Nancy  Pelosi,  and  Dan  Hamburg,  for  the  support  you  gave  us  in 
the  Congress,  and  that  you  are  giving  us  now  for  that  effort.  And  I 
would  like  to  also  thank  all  the  agencies  that  joined  in  on  that 
effort.  But  I  would  like  to  point  out  that  we  need  that  kind  of  effort 
and  initiative  from  outside  of  government,  and  I  believe  it  points  to 
the  need  for  the  involvement  of  non-government  organizations  in 
the  recovery  process. 

I  believe  that  recovery  needs  to  take  place  expeditiously.  We 
don't  need  delays,  they  impede  progress,  they  are  causing  tremen- 
dous economic  pain,  and  I  certainly  concur  with  what  we  have 
heard  earlier  about  that.  I  just  want  you  to  be  aware  of  the  pain 
that  has  occurred  in  the  salmon  industry  because  that  9-1-1  call 
didn't  go  out  soon  enough. 

And  I  ask  that  you  improve  that  process.  Would  you  sit  around 
and  argue  about  it  if  your  house  was  burning  down?  No,  you  would 
call  9-1-1.  And  that  is  what  it  comes  down  to,  this  peer  review  dis- 
cussion. You  know,  if  you've  got  an  ecosystem  crashing  and  the 
messenger  species  are  disappearing  at  the  rate  where  they  are 
going  to  go  away,  this  is  the  signal  that  something  is  radically 
wrong. 

And  while  I  totally  agree  with  good  science,  we  need  the  best  sci- 
ence, we  could  go  on  for  years  arguing  about  the  data  while  the 
species  disappear.  That  is  why  we  need  to  act  quickly  and  effective- 
ly. You  don't  solve  problems  by  cutting  off  the  9-1-1  service. 

So  what  do  I  come  to?  I  believe  that  we  need  to  go  forward  in 
getting  folks  together  to  come  up  with  long-term  solutions  to  the 
problem.  I  totally  agree  with  the  Governor's  remarks  on  that.  But, 
in  the  short-term,  we  need  to  do  the  right  thing  because  the  folks 
that  I  represent  are  crjdng  out  to  you  in  Congress,  asking  for  your 
assistance  to  help  us  recover  these  species. 

We  will  do  our  part,  we  ask  you  to  do  yours. 

Thank  you. 

[The  prepared  statement  of  Mr.  Bingham  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Studds.  Thank  you,  sir. 

Next  is  Mr.  Lawrence  Turnquist,  President  of  the  Westlands 
Water  District. 

Mr.  Turnquist. 
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STATEMENT  OF  LAWRENCE  C.  TURNQUIST,  PRESIDENT, 
WESTLANDS  WATER  DISTRICT 

Mr.  TuRNQUiST.  Thank  you,  Mr.  Chairman. 

I  would  commend  your  staff  for  balance  from  a  little  farm  philos- 
ophy of  three,  three,  three. 

Mr.  Studds.  I  should  have  thought  of  that. 

Mr.  TuRNQUiST.  My  name  is  Larry  Turnquist;  I  am  President  of 
the  Board  of  Directors  at  Westlands  Water  District.  In  1990,  my 
1600-acre  farm  produced  $2.5  million  of  gross  sales.  It  had  a  half  a 
million  dollar  payroll.  At  peak  harvest,  we  had  80  employees  work- 
ing. Today,  as  we  sit  here,  that  very  same  farm  has  produced  and 
will  produce  zero  in  sales,  there  has  not  been  job  one  this  year,  it  is 
covered  with  weeds. 

The  insurance  company  came  and  took  the  ranch  from  me,  the 
bank  took  the  equipment.  This  is  a  direct  result  of  the  listing  of  the 
winter-run  salmon  in  early  '92  by  taking  the  water  from  Westlands 
Water  District.  I  am  here  as  an  individual  who  has  been  on  the  re- 
ceiving end  of  Congressional  legislation  and  bureaucratic  enforce- 
ment of  the  Endangered  Species  Act. 

In  1993,  today,  with  a  150  percent  snowpack  in  the  mountains, 
Westlands  Water  District  receives  50  percent  water  supply.  This 
has  set  absolutely  in  concrete  to  the  mortgage  lenders  and  the 
banking  community  that  the  water  that  is  exported  or  could  be  ex- 
ported from  the  Delta  will  be  used  for  Endangered  Species  Act  and 
Miller-Bradley  575.  The  ag  users  and  the  M&I  users  south  of  the 
Delta  will  be  second,  and/or  third  to  that. 

We  have  been  exposed  to  a  very  selective  enforcement  of  the  En- 
dangered Species  Act.  U.S.  Fish  and  Wildlife  Service,  National 
Marine  Fisheries,  and  the  U.S.  Bureau  of  Reclamation  limits 
pumping  at  the  Tracy  Federal  plants  and  the  Harvey  Banks  State 
plants  10  out  of  12  months  per  year  while,  at  the  same  time,  daily, 
there  is  360  million  gallons  of  sewage  effluent  discharged  into  the 
Stockton-Sacramento  Deltas.  That  comes  from  oil  refineries,  paper 
mills,  and  sewage  plants.  That  is  a  total  of  400,000 — I  will  say  it 
again — 400,000  acre-feet  of  effluent  discharged  into  the  Delta  annu- 
ally. There  are  no  limits  on  the  thousands  of  small  diversions  out 
of  the  Delta  which  are  unscreened. 

Fishing,  both  foreign,  domestic,  sport  fishing,  poaching  remain 
unchecked.  The  offspring  of  one  pair  of  winter-run  salmon  is  the 
total  allowed  take  at  the  Tracy  and  Harvey  Banks  pumping  plants 
while,  at  the  same  time,  U.S.  Fish  and  Wildlife  Service  determines 
that  one-third  of  the  winter-run  salmon  are  taken  by  the  ocean 
harvest. 

The  Endangered  Species  Act  defines  "taking"  as  to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap,  capture,  or  collect.  Why — 
and  I  say  again — why  has  the  sole  target  of  enforcement  been  the 
pumps  at  Tracy  and  Harvey  Banks? 

An  extreme  inequity  has  fallen  on  Westlands. 

Under  California  water  law,  after  Endangered  Species  Act  water 
uses  are  met,  the  requirements  of  agencies  with  prior  rights  are 
first  fulfilled.  The  burden  of  fisheries  and  water  quality  improve- 
ment are  not  a  shared  responsibility.  This  results  in  some  agencies 
at  75  to  100  percent  while  Westlandis  receives  25  to  50  percent. 
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Federal  Judge  Wanger  in  Fresno  has  ruled  that  the  U.S.  Bureau 
of  Reclamation  may  operate  all  Central  Valley  Project  facilities  as 
it  sees  fit.  However,  the  Bureau  has  been  obvious  in  its  absence  to 
run  the  San  Joaquin  River  in  a  timely  and  best-use-of-the-facilities 
to  expand  the  50  percent  supply  of  Westlands  Water  District.  By 
their  inaction,  it  is  difficult  to  determine  where  inept  stops  and 
where  vindictive  starts. 

The  pieces  to  get  the  job  done  are  here.  ESA  needs  some  im- 
provement, but  it  can  work.  Miller-Bradley  is  here,  it  provides  1.2 
million  acre-feet  of  water  and  $50  million  of  funds  annually.  We 
are  here  to  say  bring  the  agencies  together,  put  a  table  together 
where  we  can  all  sit  and  accomplish  the  goals  that  I  hear  every- 
body wanting  to  accomplish. 

If  I  may,  for  the  record,  Mr.  Chairman,  I  would  like  to  add  three 
newspaper  articles  which  occurred  over  the  weekend.  One  states 
that  the  State  of  California  jobless  rate  is  9.1  percent,  Fresno 
County  is  at  13  percent.  Another  one,  "Transplanted  marine  life 
threatens  harbor  natives,"  "...the  Asian  clam  has  taken  over 
the...Suisun  Bay  since.. .1986."  And  the  last  one  about  Sacramento 
port  violations  which  have  been  going  on  for  25  years. 

With  your  permission,  I  would  like  to  add  those  to  the  written 
record. 

Mr.  Studds.  Certainly.  And  I  notice  that  your  written  testimony 
is  substantially  longer  and,  because  of  the  unique  personal  nature 
of  your  testimony,  we  surely  will  read  this  with  great  care. 

I  respect,  under  the  circumstances,  the  relative  calmness  and 
genuinely  constructive  substance  of  what  you  have  to  say,  it  is  par- 
ticularly telling  given  your  own  situation.  I  appreciate  that  very 
much. 

Mr.  TuRNQUiST.  Thank  you. 

[The  prepared  statement  of  Mr,  Turnquist  can  be  found  at  the 
end  of  the  hearing.] 

Mr.  Studds.  Mr.  David  Behar,  Executive  Director  of  The  Bay  In- 
stitute. 

STATEMENT  OF  DAVID  BEHAR,  EXECUTIVE  DIRECTOR,  THE  BAY 

INSTITUTE  OF  SAN  FRANCISCO 

Mr.  Behar.  Thank  you,  Mr.  Chairman  and  members  of  the  Com- 
mittee, and  Mr.  Fazio,  for  the  opportunity  to  appear  today. 

My  name  is  David  Behar  and  I  am  the  Executive  Director  of  The 
Bay  Institute  of  San  Francisco.  We  are  a  research  and  advocacy  or- 
ganization founded  in  1981  to  protect  and  restore  the  ecosystems  of 
San  Francisco  Bay;  the  Delta;  and  the  rivers,  streams,  and  water- 
sheds tributary  to  the  estuary. 

My  records  will  be  brief  today.  I  am  not  going  to  focus  on  the 
intricacies  of  ESA  or  on  the  ups  and  downs  of  ESA  enforcement, 
although  I  would  love  to  have  an  opportunity  to  respond,  during 
the  question  and  answer  time,  to  any  questions  that  any  members 
may  have. 

We  have  a  personal  story  to  tell  today,  a  story  that  is  shared  by 
those  on  this  stage  who  have  struggled  for  over  a  decade  to  forge  a 
consensus  around  balanced  use  of  California's  water  resources  to 
both  benefit  people  and  to  protect  our  natural  heritage.  I  think  it  is 
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a  story  that  informs  Mr.  Turnquist's  story,  which  is  very  moving 
and  very  personal  indeed. 

Those  who  would  say  that  we  don't  need  a  strong  or  tough  En- 
dangered Species  Act  to  step  in  when  all  other  efforts  fail  to  pro- 
tect individual  species  in  ecosystems,  should  consider  the  history  of 
those  other  efforts  in  the  study  of  the  San  Francisco  Bay/ Delta  Es- 
tuary. 

In  1978,  15  years  ago,  water  quality  standards  were  devised  for 
the  Bay  and  Delta  that  were  found,  shortly  after  their  implementa- 
tion, to  be  inadequate  to  protect  the  aquatic  resources  of  that  eco- 
system. Despite  repeated  analyses  in  the  early  '80's  by  Federal  and 
State  agency  biologists  that  drastic  declines  in  fish  and  wildlife 
were  likely  to  occur  as  a  result  of  the  implementation  of  those 
standards,  they  were  kept  in  place  throughout  the  early  part  of  the 
decade.  And,  by  1985,  signs  of  decline  were  everywhere,  including 
among  the  populations  of  winter-run  salmon  and  Delta  smelt,  two 
species  that  are  today  listed.  Yet,  by  the  mid-'80's,  nothing  was 
done. 

Beginning  in  1986,  the  State  Water  Resources  Control  Board  con- 
vened the  most  important  forum  for  Bay/ Delta  ecosystem  planning 
or  habitat  protection  of  the  late  '80's  and  early  '90's,  known  as  the 
Bay/ Delta  Hearings.  These  hearings  were  intended  to  bring  the 
State  into  compliance  with  the  Federal  Clean  Water  Act  by  devel- 
oping new  water  quality  standards  to  stem  the  decline  of  species  in 
the  estuary.  And  again,  to  meet  the  requirements  of  law. 

Secretary  of  Interior  Bruce  Babbitt  talks  often  about  the  "nation- 
al train  wrecks"  that  are  precipitated  by  the  application  of  the  En- 
dangered Species  Act  from  time  to  time.  Well,  for  California  water 
issues  and  the  issues  that  this  panel  is  discussing,  the  Bay/Delta 
Hearings  were,  in  a  way,  the  train.  And  those  of  us  who  had  been 
warning  about  the  declines  of  populations  in  species  that  are 
moving  toward  extinction  throughout  the  early  '80's  and  the  late 
'80's  have  been  trying  to  break  into  the  engine  room  of  that  train 
since  that  time  to  try  to  slow  it  down. 

And,  although  the  hearings,  the  Bay/Delta  Hearings,  provided 
volumes  of  evidence  that  should  have  alerted  resource  managers 
that  something  needed  to  be  done  to  try  to  start  to  reverse  the 
train  and  start  to  get  things  going  back  in  the  other  direction  so  we 
didn't  face  crises,  nothing  was  done. 

And  I  think  that  stories  like  we  just  heard  about  cuts  of  water 
and  impacts  of  ESA  should  be  laid  as  much  at  the  feet  of  those  re- 
source managers  that  ignored  the  warnings  throughout  the  early 
part  of  the  decade,  when  they  were  so  clear,  and  allowed  the 
system  to  get  toward  the  state  of  crisis  that  it  is  in  today,  necessi- 
tating ESA  listings,  that  should  be  held  accountable  for  the  im- 
pacts that  we  are  seeing  today. 

In  1988,  the  Board  drafted  new  standards  finally  out  of  the  Bay/ 
Delta  Hearings.  Those  standards  would  have  increased  freshwater 
flows  by  what  was  considered  at  the  time,  and  I  think  still  should 
be  considered,  a  moderate  amount;  about  10  percent  of  total  Delta 
diversions  would  have  been  kept  in  the  system.  That  plan  was 
killed  by  Governor  George  Deukmejian,  who  wanted  it  to  be  killed. 
More  recently,  in  late  1992,  the  Water  Board  devised  protections 
again  that,  while  not  ecosystem-wide  in  scope,  would  have  ad- 
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dressed  various  issues  that  we  are  talking  about  here  with  winter- 
run  and  Delta  smelt  and  other  species  that  are  on  their  way  to 
being  listed,  in  a  semi-systematic  manner,  in  a  way  that  might 
keep  us  from  getting  to  a  crisis  state  at  some  point  in  the  future. 

Governor  Wilson,  who  you  heard  from  earlier  today,  didn't  men- 
tion this  but  those  standards  were  withdrawn  on  his  recommenda- 
tion to  the  State  Board.  His  proposal  instead  is  that  we  study  the 
problem  for  yet  another  five  years;  after  15  years  of  delay  during 
which  nothing  was  done  to  keep  us  from  getting  in  this  situation, 
that  we  study  the  problem  for  another  five  years  until  a  so-called 
long-term  solution  can  be  found.  Now  we  are  told  that  the  Endan- 
gered Species  Act  is  interfering  with  California's  ability  to  manage 
its  valuable  ecological  resources. 

I  hope,  Mr.  Chairman  and  members  of  the  Committee,  that 
knowing  a  little  of  the  history  of  the  last  15  years  on  these  issues, 
you  reject  this  argument  and  please  recognize  that  were  it  not  for 
the  existence  of  a  strong  Endangered  Species  Act,  the  result  would 
indeed  be  mass  extinction  in  this  estuary  of  salmon,  smelt,  stur- 
geon, and  other  species  while,  at  the  same  time,  hear-no-evil,  see- 
no-evil  resource  managers  stood  idly  by,  as  they  have  been. 

When  all  else  fails,  Mr.  Chairman,  a  strong  ESA  that  acts  swift- 
ly, with  teeth,  is  critical  for  two  reasons.  First,  because  it  repre- 
sents the  last  safety  net  to  save  individual  species  and,  second,  be- 
cause the  threat  of  a  strong  ESA  in  the  future  is  obviously  critical 
to  encouraging  proper  implementation  of  those  laws  that  are  more 
proactive  like  the  Clean  Water  Act,  NEPA,  and  CEQA  that  we 
need  to  implement  in  the  present  so  that  we  don't  get  into  this  sit- 
uation. 

The  application  of  the  ESA  is  almost  always  the  symptom  of  the 
failure  of  other  laws  to  be  implemented  properly  by  those  people 
responsible  for  them.  And,  if  there  is  a  problem,  it  is  with  the 
breakdown  of  those  proactive  approaches  rather  than  with  the 
safety  net  that  steps  in  at  the  last  minute  when  those  proactive  so- 
lutions have  failed. 

If  we  take  away  the  strong  safety  net,  the  bureaucracies  and  spe- 
cial interests  who  have  been  able  to  avoid  the  proactive  approaches 
in  the  past  will  surely  be  emboldened  to  avoid  those  last-ditch  ef- 
forts that  we  need  to  have  as  a  safety  net  in  the  future. 

Thank  you. 

[The  prepared  statement  of  Mr.  Behar  can  be  found  at  the  end  of 
the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  sir. 

Next  is  Ms.  Sue  Sutton,  President  of  the  Family  Water  Alliance. 

Ms.  Sutton. 

STATEMENT  OF  SUSAN  A.  SUTTON,  PRESIDENT,  FAMILY  WATER 

ALLIANCE 

Ms.  Sutton.  Thank  you  very  much,  Mr.  Chairman  and  members 
of  the  Committee  and  Congressman  Fazio  for  arranging  this. 

Family  Water  Alliance  is  made  up  of  all  volunteers,  citizens  who 
are  concerned  about  the  future  of  agriculture,  private  property 
rights,  civil  rights,  and  the  survival  of  our  wildlife.  We  believe  a 
balance  between  man  and  nature  can  exist  and  that  common  sense 
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solutions  can  be  identified  and  implemented  when  citizens  are  part 
of  the  solution  process. 

We  would  like  to  share  with  you  our  experience  with  ESA  and 
make  recommendations  to  strengthen  the  law  for  the  betterment  of 
man  and  nature. 

The  concept  to  protect  our  endangered  species  is  a  noble  one  and 
can  be  accomplished  and  executed  in  the  appropriate  way.  Howev- 
er, as  it  stands  today,  it  threatens  the  survival  of  rural  communi- 
ties, violates  constitutional  rights,  and  does  not  meet  its  intended 
goal,  that  of  saving  species. 

The  application  of  the  Endangered  Species  Act  is  currently  nega- 
tively impacting  rural  communities  by  eliminating  jobs,  reducing 
property  rights  and  values,  and  destroying  the  economic  base  of 
these  communities.  These  types  of  economic  impacts  are  not  unique 
to  Glenn  and  Colusa  Counties  in  which  we  have  had  personal  expe- 
rience with  the  ESA  but  are  similar  in  other  agricultural  and  fish- 
ing communities  where  the  winter-run  salmon  listing  has  shut 
down  the  resource  base  business. 

From  a  citizen's  perspective,  the  application  of  the  ESA  has  been 
wrongfully  used  in  a  number  of  ways;  I  would  like  to  cite  a  few. 
Number  one,  the  ESA  has  been  used  as  a  tool  to  manipulate  citi- 
zens and  entities  for  agency  gain;  number  two,  the  ESA  is  often  pu- 
nitive and  not  protective  of  the  targeted  species;  number  three,  the 
ESA  has  been  used  as  a  tool  to  confiscate  private  property  whether 
it  is  land  or  water;  number  four,  the  ESA  has  been  selectively  en- 
forced; number  five,  the  ESA  has  supported  one  species  at  the  det- 
riment of  other  species  with  the  net  effect  of  pitting  one  against 
another;  number  six,  the  ESA  does  not  take  into  consideration  the 
need  for  timely  application;  and  finally  number  seven,  the  ESA  vio- 
lates constitutional  rights,  the  enforcement  of  the  ESA  oftentimes 
results  in  the  taking  of  private  property  or  financial  resources.  The 
5th  Amendment  to  the  Constitution  of  the  United  States  guaran- 
tees compensation;  this  is  not  occurring. 

Family  Water  Alliance  values  nature,  we  take  great  pride  in  our 
ducks,  geese,  and  other  waterfowl  that  over-winter  in  the  north 
State.  We  are  caretakers  of  the  land  who  feed  millions  of  people 
with  wholesome,  affordable  food  while,  at  the  same  time,  providing 
habitat  and  over-wintering  grounds  for  five  endangered  species  and 
21  other  sensitive  species  that  flourish  in  our  fields. 

We  can  only  conclude  that  our  agricultural  practices  benefit  man 
and  nature. 

Our  local  communities  are  at  risk  if  the  ESA  continues  to  be  im- 
plemented in  its  current  fashion.  Counties  want  to  protect  their 
custom,  culture,  and  economic  base  and  NEPA,  the  National  Envi- 
ronmental Policy  Act,  clearly  states  that  government  agencies 
must  work  with  local  people  on  an  equal  basis  in  developing  solu- 
tions. 

This  is  crucial  if  communities  are  to  survive  as  well  as  the  en- 
dangered species.  Threats  and  shut-downs  do  not  work. 

We  recommend  shared  responsibility  with  local  input  at  the 
planning  stages.  Our  experience  has  shown  that  public  input  where 
it  currently  stands  in  the  process  is  of  no  value.  Once  agencies 
have  developed  their  plans  and  policies,  public  input  is  just  used  as 
a  charade  to  appease  the  masses. 
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We  also  support  incentives  to  private  property  owners  in  place  of 
punitive  action.  Incentives  at  fair  market  value  can  encourage 
habitat  development  and  species  protection.  Threats  of  punitive 
action  lead  to  the  destruction  of  habitat  and,  in  some  cases,  the 
species  itself.  The  deliberate  destruction  is  based  oftentimes  on  fear 
of  working  under  the  ESA  and  working  with  Federal  and  State 
agencies. 

In  order  to  strengthen  the  ESA  to  benefit  man  and  nature,  we 
have  listed,  in  our  written  testimony,  nine  items.  I  would  like  to 
share  with  you  five,  and  then  make  a  financial  recommendation. 

First,  we  recommend  that  private  property  rights  be  protected 
and  require  compensation  to  the  owner  of  property  whenever  regu- 
latory restrictions  are  used. 

Second,  incentives  to  private  property  owners  should  be  designed 
to  enhance  voluntary  participation  in  recovery  programs.  Punitive 
measures  do  little  to  ensure  the  survival  of  the  species  and  are 
often  counterproductive  to  solutions. 

Three,  require  the  decision  on  listing  to  be  made  at  the  same 
time  as  the  designation  of  critical  habitat  which  requires  economic 
analysis;  require  a  delisting  number;  require  a  full  recovery  plan 
and  realistic  time  lines  to  assure  immediate  action  and  saving  of 
the  species;  and  finally,  to  require  full  funding  prior  to  the  listing 
so  immediate  action  can  be  implemented.  If  funding  is  not  avail- 
able, then  perhaps  the  species  should  not  be  listed. 

In  order  to  accomplish  these  goals,  we  recommend  a  financial  so- 
lution. The  implementation  of  these  amendments  will  meet  the  na- 
tional environmental  agenda  while,  at  the  same  time,  protect  pri- 
vate property  rights.  We  recognize  that  funding  is  the  key  element 
of  these  amendments.  A  funding  program  based  on  the  concept  of 
an  environmental  agenda  benefits  the  Nation  as  a  whole,  suggests 
that  all  citizens  should  share  in  the  financial  responsibility  created 
by  that  agenda. 

Therefore,  we  recommend  that  we  develop  an  incentive  program 
designed  around  the  concept  of  an  environmental  tax  credit.  Pri- 
vate property  owners  could  receive  tax  credits  for  voluntarily  con- 
tributing capital  outlays  for  specific  projects  on  their  property  to 
protect  a  species  or  habitat.  This  tax  credit  could  be  offset  by  a  na- 
tional endangered  species  sales  tax.  This  funding  proposal  would 
ensure  that  every  citizen  contributes  their  fair  share  to  the  envi- 
ronmental agenda. 

Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Sutton  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  Ms.  Sutton. 

As  I  recognize  the  next  member  of  the  panel,  let  me  just  alert 
the  members  of  the  Committee  that  our  timing  is  such,  I  am  ad- 
vised, that,  when  we  do  reach  the  question  phase,  we  are  going  to 
ask  each  member  to  confine  themselves  to  one  question  that  can  be 
answered  in  four  minutes. 

Aha,  I  have  been  advised  that  it  is  scientifically  possible  to  set 
the  clock  for  four  minutes  on  ourselves.  We  will  do  that;  otherwise, 
we  will  not  be  able  to  finish.  We  want  to  give  all  the  witnesses  at 
least  their  full  time  to  testify. 


32 

Next  is  Mr.  Stephen  Hall,  Executive  Director  of  the  Association 
of  California  Water  Agencies. 

Mr.  Hall. 

Mr.  Hall.  Mr.  Chairman,  with  all  due  respect,  I  believe  you 
skipped  over  Mr.  Graff  and  we  certainly  want  to  give  him  his  fair 
share. 

Mr.  Studds.  I  haven't  skipped  him,  he  simply  comes  after  you  on 
the  list. 

However,  if  you  have  negotiated  and  wish  to  reverse,  that  is  OK 
with  me. 
Mr.  Hall.  No,  I  just  had  a  different  list. 

STATEMENT  OF  STEPHEN  K.  HALL,  EXECUTIVE  DIRECTOR, 
ASSOCIATION  OF  CALIFORNIA  WATER  AGENCIES 

Mr.  Hall.  Thank  you,  Mr.  Chairman,  and  welcome. 

I  represent  the  Association  of  California  Water  Agencies.  Our 
members  collectively  provide  about  90  percent  of  the  delivered 
water  in  the  State  of  California.  Clearly,  they  have  a  strong  stake 
in  the  application  of  the  Endangered  Species  Act  in  the  Delta.  So, 
let  me  move  quickly  to  that  area  of  the  State. 

If  there  is  one  constant  about  the  Delta,  it  is  that  it  has  been 
changing  constantly  for  decades.  It  has  been  levied;  dredged; 
farmed;  ships  run  up  and  down  it  by  the  hundreds  every  year;  hun- 
dreds of  thousands  of  people  recreate  there  swimming,  boating, 
water  skiing,  fishing. 

It  is  the  receiving  water  for  sewage,  though  treated;  industrial 
runoff;  surface  runoff  for  the  second  largest  metropolitan  area  in 
the  State.  And,  to  complicate  matters  still  further,  it  is  now  the 
home  for  more  introduced  species  than  native  species,  that  is,  more 
species  have  been  introduced  over  the  last  several  decades  to  the 
Delta  than  were  originally  there.  The  vast  majority  of  the  species 
living  there  now  are  not  native. 

It  is  in  that  context  that  the  U.S.  Fish  and  Wildlife  Service  and, 
the  National  Marine  Fisheries  are  trying  to  protect  two  species, 
targeting  those  two  species  for  preservation.  And  it  is  that  context 
that  makes  it  so  difficult  to  do  that. 

Balancing  the  needs  of  those  two  species  with  the  human  and 
other  environmental  needs  in  that  area  is  nearly  impossible  under 
the  best  of  circumstances.  Under  the  way  the  Endangered  Species 
Act  is  being  implemented  today,  I  believe  it  is  impossible. 

Because  of  decades  of  debate  over  water  allocation  in  and  out  of 
the  Delta,  much  of  the  focus  of  the  Fish  and  Wildlife  Service  and 
National  Marine  Fisheries  in  the  recovery  plans  is  on  how  much 
water  flows  through  the  estuary  and  how  much  can  be  diverted, 
either  out  of  it  or  upstream  of  it. 

Because  of  that,  other  impacts,  the  impacts  of  the  runoff  that  I 
spoke  of,  the  recreation,  the  shipping,  every  other  impact  is  virtual- 
ly ignored.  The  real  culprit  in  the  minds  of  the  Fish  and  Wildlife 
Service  and  National  Marine  Fisheries  is  water  projects,  local, 
State,  and  Federal.  It  is  because  of  that  singular  focus  on  water 
project  operation,  both  at  the  local.  State,  and  Federal  levels,  that 
so  much  impact  is  being  created  throughout  the  State  for  water 
users. 
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There  are  two  problems  with  that  individual  focus,  one  is  there 
is  little  scientific  correlation  between  outflow  through  the  estuary 
and  the  decline  of  these  fisheries;  and  second,  the  economic  and 
social  impacts  of  focusing  only  on  water  diversions  is  enormous. 

Others  have  spoken  far  more  eloquently  than  I  could  have  on 
that  point,  Mr.  Turnquist  in  particular.  With  all  due  respect  to  Dr. 
Moyle  and  his  stressed  biologists,  there  are  a  few  farmers  and  land- 
scape people  who  are  pretty  stressed  out  right  now,  as  well. 

Now  we  have  been  through  six  years  of  drought  in  this  State. 
That  drought  has  shown  us  just  how  severe  a  drought  can  be  eco- 
nomically and  socially.  And  now  the  hydrologic  drought  has  broken 
but  we  are  under  a  regulatory  drought.  That  drought  promises  to 
be  sustained  and  severe  for  people  in  northern  California  as  well  as 
southern  California. 

With  little  correlation  between  how  much  water  is  diverted  and 
the  impacts  on  fisheries  and  with  the  proven,  known  severe  im- 
pacts of  water  shortages  around  this  State,  one  has  to  ask:  Is  this 
really  the  best  way  to  apply  the  Endangered  Species  Act  in  Califor- 
nia, particularly  in  the  Delta?  I  think  clearly  the  answer  is  no. 

That  is  why  we  are  supporting  the  reforms  articulated  by  Con- 
gressman Fazio.  Many  of  the  same  reforms  were  articulated  by 
Governor  Wilson  here  today,  specifically  those  are:  a  multi-species 
approach,  bringing  impacted  parties  into  the  process  sooner  and 
more  fully,  providing  adequate  scientific  peer  reviews,  a  well-de- 
fined recovery  process,  and  some  economic  impacts  as  a  part  of  the 
process.  And  I  would  certainly  echo  what  Congressman  Fazio  said 
today  about  economics  not  driving  the  process  but  being  a  factor  to 
be  considered. 

I  would  like  to  note  that  none  of  these  reforms  go  to  the  heart  of 
the  Act,  they  do  not  alter  its  intent,  they  only  go  to  its  administra- 
tion which  I  think  is  really  the  heart  of  the  problem. 

Speaking  on  behalf  of  our  members,  we  are  committed  to  envi- 
ronmental protection  and  enhancement.  I  would  even  agree  with 
Mr.  Behar  that  it  is  in  our  self  interest  to  do  so.  The  question  is  not 
whether  we  do  it,  it  is  how  we  do  it. 

I  think  the  reforms  that  we  have  touched  and  that  others  have 
spoken  to  more  fully  are  vital  to  making  this  Act  workable.  We  ask 
that  you  act  quickly  to  implement  them.  As  for  our  Association 
and  its  members,  we  will  work  any  time,  anywhere,  with  anyone  in 
a  constructive  way  to  implement  them. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Hall  can  be  found  at  the  end  of 
the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  sir. 

Now  the  never-forgotten — you  were  never  ever  forgotten — Mr. 
Thomas  Graff,  senior  attorney  for  the  Environmental  Defense 
Fund. 

Mr.  Graff. 

STATEMENT  OF  THOMAS  J.  GRAFF,  ESQ.,  SENIOR  ATTORNEY, 
ENVIRONMENTAL  DEFENSE  FUND 

Mr.  Graff.  Thank  you,  Mr.  Chairman,  members  of  the  Commit- 
tee, Congressman  Fazio. 
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This  panel  is  about  water  in  California.  Everyone  agrees  that  a 
multiple  species  approach  and  an  anticipatory  approach  to  dealing 
with  the  environmental  problems  of  water  in  California,  particular- 
ly in  the  Delta,  are  the  right  way  to  go  and  the  right  way  to  avoid 
what  Secretary  of  the  Interior  Babbitt  has  called  train  wrecks. 

What  I  have  come  to  say  today  is  that  the  Federal  Government 
has  done  a  terrific  job,  particularly  in  the  last  couple  of  years,  in 
recognizing  these  basic  truths  and  in  responding  to  them  and,  at 
least  until  Governor  Wilson's  comments  here  today,  the  State  Gov- 
ernment has  done  a  terrible  job. 

Now,  why  do  I  think  this  is  true?  Taking  the  Federal  Govern- 
ment first,  the  passage  last  year  of  the  Central  Valley  Project  Im- 
provement Act  did  three  major  things  to  address  these  problems, 
both  for  the  endangered  sp)ecies,  the  winter-run  and  the  smelt  that 
we've  heard  about,  and  for  other  fish  and  wildlife  species  depend- 
ent on  water  and  wetlands. 

First,  the  Central  Valley  Project  Improvement  Act  said  specifi- 
cally, and  I  am  going  to  read  it  into  the  record,  "The  Secretary  [of 
the  Interior],  immediately  upon  enactment  of  the  [Act],  shall  oper- 
ate the  Central  Valley  Project  to  meet  all  obligations  under  State 
or  Federal  law,  including  but  not  limited  to  the  Federal  Endan- 
gered Species  Act."  Congress,  last  year,  recognized  that  this  Act 
was  critical  and  reaffirmed  its  commitment  to  the  Act. 

Second,  and  perhaps  more  importantly.  Congress  did  something 
else.  It  provided  water.  The  now  notorious  800,000  acre-foot  set- 
aside  of  water  for  fish  and  wildlife  and  fish  and  wildlife  habitat 
was  a  commitment  on  Congress'  part  to  meeting  these  problems, 
the  endangered  species  problems  and  other  fish  and  wildlife  prob- 
lems in  California.  And  that  is  a  major  commitment.  It  had,  as  a 
partial  consequence,  the  reduction  of  water  supplies  available  for 
other  uses  and,  unfortunately,  as  I  hope  to  come  to  in  a  minute, 
that  had  the  negative  impacts  that  Mr.  Turnquist  and,  earlier.  Con- 
gressman Dooley  referred  to.  However,  this  was  a  conscious  com- 
mitment on  Congress'  part  that  some  of  the  water  of  the  Central 
Valley  Project  needed  to  be  set  aside  for  environmental  purposes  to 
meet  these  critical  needs. 

Third,  and  I  think  in  some  sense  even  more  importantly,  and 
we've  heard  this  from  Governor  Wilson  and  others,  it's  been  echoed 
throughout  the  testimony  today.  Congress  set  aside  a  large  block  of 
money.  It  said  there  should  be  $50  million  a  year  of  Federal  money 
to  implement  the  CVP  Improvement  Act  for  water,  to  buy  water, 
for  the  environment,  and  for  physical  facilities  that  would  assist  in 
protecting  fish  and  wildlife  species.  That  is  a  precedent  that  is  criti- 
cally important  to  this  Committee,  I  think,  and  to  the  Congress. 

If  we  are  going  to  be  serious  about  protecting  endangered  species, 
not  just  in  California  but  nationwide,  it  is  going  to  take  money; 
that  is  a  point  that  Governor  Wilson  made  very  eloquently.  It  is 
critical  to  recognize  that  the  money  has  to  come  from  somewhere. 

Taxes  are  one  way  to  do  it,  a  partial  way  to  do  it.  I  will  get  to 
that  in  a  minute,  in  terms  of  the  State's  commitment.  But  it  also 
requires,  in  situations  where  there  are  massive  subsidies — that  is 
another  part  of  economic  impacts  that  people  often  overlook — mas- 
sive subsidies  of  Federal  resources  for,  in  this  case,  farmers  and 
power  users,  that  they  give  some  back,  that  they  mitigate  their  im- 
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pacts  on  the  environment  by  providing  funds  that  can  address 
these  endangered  species  problems  and  other  environmental  prob- 
lems. 

So  that  is  what  the  Federal  Government  did  right.  What  has  the 
State  Government,  at  least  up  until  today,  done  wrong?  Well,  it's 
really  done  two  things  wrong.  It  has  abdicated  its  regulatory  re- 
sponsibility, as  Mr.  Behar  mentioned. 

Twice,  the  State  Government  has  come  up  to  the  starting  line 
and  said  "We're  going  to  provide  standards  under  our  State  laws 
and  Federal  law  to  protect  the  Sacramento-San  Joaquin  Delta,  the 
whole  estuary  from  the  ocean  all  the  way  up  to  the  headwaters," 
and  then  has  flinched,  most  recently  on  April  Fool's  Day  of  1993. 

In  addition,  in  one  key  element  of  the  most  recent  State  regula- 
tory proposal.  Decision  1630,  there  was  a  major  commitment  of 
State  funding  comparable  in  size  to  the  Federal  funding  provided 
by  the  Central  Valley  Project  Improvement  Act.  That  is  now  an- 
cient history  and,  at  least  until  today  when  we  heard  the  Gover- 
nor's commitment  to  funding  of  Federal  endangered  species  protec- 
tion, there  really  is  no  State  commitment  to  cost  share  its  obliga- 
tions under  the  CVP  Improvement  Act  or  to  meet  the  Endangered 
Species  Act  problems  of  California. 

Having  said  that,  let  me  praise  a  couple  of  the  things  that  Gover- 
nor Wilson  said,  or  at  least  that  I  heard  him  say,  and  let  me  refer 
to  an  article  that  appeared  in  this  morning's  San  Francisco  Chron- 
icle. I  heard  the  Governor  say  that  we  need  State  money  to  match, 
in  some  sense,  the  Federal  money  that  has  been  provided  by  Con- 
gress last  year. 

There  is  talk  of  a  State  bond  issue.  One  of  the  things  I  really  like 
about  the  Governor's  proposed  bond  issue,  unlike  some  of  the  com- 
peting proposals,  is  that  it  includes  money  for  CVP  Improvement 
Act  implementation,  which  means  Endangered  Species  Act  imple- 
mentation in  the  Delta,  as  well.  As  far  as  I  know,  that  is  not  in  the 
proposals  that  the  opposition  party  in  Sacramento  has  proposed,  or 
even  in  the  environmental  proposal  that  is  floating  around.  And 
that,  to  me,  is  essential. 

And  then  I  also  heard,  although  in  maybe  more  guarded  tones  or 
comments,  the  Governor's  commitment  to  meet  the  basic  objective 
here,  which  is  to  prevent  the  extinction  of  the  winter-run  and  of 
the  Delta  smelt. 

Last,  I  do  want  to  comment  on  the  Westlands  Water  District 
water  supply.  One  of  the  consequences  of  the  Federal  Government 
binding  its  contractors,  but  the  State  not  binding  its  own,  is  that 
you  have  a  Westlands  Water  District  with  a  50  percent  cutback 
and  a  State  Water  Project  with  all-time  record  deliveries  in  1993. 

That  imbalance  is  not  just  the  product  of  environmental  regula- 
tion, it  is  the  product  of  a  whole  long  history  of  Federal  and  State 
water  development  and  I  think,  before  the  species  get  blamed  for 
that  entirely,  we  had  better  take  another  look  at  that  history  and 
at  the  fact  that  the  Westlands  Water  District  originally  contracted 
for  only  roughly  800,000  acre-feet  or  so  of  water  and  yet,  for  many 
years,  was  getting  up  around  a  million-three. 

Thank  you. 

[The  prepared  statement  of  Mr.  Graff  can  be  found  at  the  end  of 
the  hearing.] 
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Mr.  Studds.  Thank  you,  sir. 

Let  me  say  that  acknowledging  the  complexity  and  the  difficulty 
and  the  importance  of  this  matter,  it  is  going  to  be  very  difficult,  I 
know,  for  members  to  confine  themselves  to  one  question.  But  I 
quite  honestly  see  no  other  way  that  we  can  get  through  what  we 
have  to  get  through  today. 

And,  in  an  act  of  what  I  think  verges  on  statesmen-like,  I  shall 
relinquish  my  own  time  and  go  to  Mr.  Fazio. 

Mr.  Fazio.  Let  me  ask  very  quickly  Stuart  Somach  a  question 
and  others  may  have  time  to  comment. 

There  seems  to  be  some  question  as  to  whether  or  not  the  law  is 
balanced  in  access  to  the  courts.  One  of  the  things  I  have  advocat- 
ed, I  believe  it  is  in  the  Tauzin-Fields  Bill,  is  that  people  who  are 
aggrieved  as  a  result  of  the  listing  have  standing  to  go  to  court  to 
make  the  argument  that  that  listing  was  somehow  inappropriately 
decided  or  factually  in  error. 

I  am  questioning  you,  Stuart,  because  you  indicated  you  had  gen- 
eral agreement  with  the  principals  that  I  have  enumerated.  Do  you 
think  this  is  a  serious  undermining  of  the  law;  do  you  think  there 
are  equities  that  are  improved  by  this  provision?  I  would  love  to 
see  it  included  in  the  Chairman's  mark;  it  is  not  in  his  bill  that's 
been  introduced. 

Any  other  members  of  the  panel  that  want  to  speak  to  this,  I 
would  love  to  hear  their  remarks. 

Mr.  Somach.  Yes,  there  are  two  areas  really  that  come  up  in  the 
context  of  judicial  review,  the  first  is  this:  We've  experienced  the 
fact  that  proponents  of  listing,  environmental  groups  in  particular, 
have  fairly  good  access  to  the  courts  in  arguing  that  a  species 
ought  to  be  listed. 

On  the  other  hand,  when  we  have  attempted  to  intervene  in 
those  pieces  of  litigation  in  order  to  assert  tht  position  of  the  other 
side  of  that  issue,  we  have  generally  been,  and  in  fact  almost 
always  been,  excluded  from  the  courts.  The  argument  there  is  that 
all  we  have  is  "an  economic  interest"  and  the  only  thing  that  will 
support  intervention  is  an  interest  in  the  species  per  se. 

And  so,  as  a  consequence,  in  fact,  that  was  the  case  with  litiga- 
tion over  listing  of  the  winter-run  salmon,  the  Central  Valley 
Project  Water  Association  and  others  were  precluded  from  being 
able  to  intervene  in  that  litigation. 

There  is  another  side  to  the  whole  listing  question  in  terms  of 
judicial  review  that  I  think  is  important,  also.  And  that  is  the  fact 
that  we  are  talking  about  a  decision  of  great  significance.  And,  as  I 
indicated  in  my  testimony  and  have  expanded  upon  in  my  written 
testimony,  there  is  this  question  of  the  level  or  degree  of  scientific 
evidence,  of  real  hard  evidence  that  is  needed  to  support  a  listing 
one  way  or  another. 

One  of  the  things,  also,  that  should  and  could  be  done  is  to  estab- 
lish a  standard  of  clear  £ind  convincing  evidence  to  support  this 
type  of  listing;  that  the  Secretary's  decision  to  list  must  be  support- 
ed by  clear  and  convincing  evidence. 

I  mean,  after  all,  once  these  species  are  listed,  they  virtually 
remain  listed  for — and  certainly  we  hope  not  forever — for  a  very 
long  time,  with  all  of  the  types  of  impacts  that  you  have  heard 
talked  about  and  that  you  know  can  occur. 


37 

I  suggest  that,  in  order  to  list  with  the  consequences  which  stem 
from  listing,  one  ought  to  at  least  hold  the  Secretary  to  a  standard 
of  clear  and  convincing  evidence  in  order  to  ensure  that  the  listing 
is  supported. 

Mr.  Studds.  Anybody  else,  while  the  green  light  is  on? 

Mr.  Behar.  Very  briefly,  and  I  am  not  an  attorney  so  I  will  prob- 
ably botch  this,  but  let  me  just  point  out  that  the  veist  majority  of 
lawsuits  that  we  get  involved  with  over  ESA  implementation  don't 
have  to  do  with  the  substance  of  listing  but  have  to  do  with  the 
process. 

The  last  thing  the  Committee,  I  think,  wants  to  encourage  in  this 
process  is  a  dueling  scientists  debate  on  every  species  that  gets 
listed  within  the  courts  because  the  courts  are  very  unhappy  to  do 
that.  And,  of  course,  that  would  inevitably  slow  things  down  tre- 
mendously. 

Slowing  things  down  tremendously  for  a  species  at  risk — like  en- 
dangered species  are — could  mean  extinction  very  easily. 

Mr.  Studds.  Mr.  Cunningham? 

Mr.  Cunningham.  Thank  you,  Mr.  Chairman.  And,  with  the 
Chair's  indulgence,  I  passed  up  my  five  minutes  on  original  open- 
ings statements;  I  would  like  a  little  extra  time  to  make  a  state- 
ment and  ask  a  question.  I  will  be  succinct,  Mr.  Chairman. 

Mr.  Studds.  You  are  going  to  be  very  succinct;  right. 

Mr.  Cunningham.  Thank  you. 

Mr.  Studds.  Four  minutes. 

Mr.  Cunningham.  First  of  all,  I  listened  to  Mr.  Bingham  in  the 
salmon  and  fishing  industry,  and  it  is  a  matter  of  dollars  to  you 
and  the  economy.  It  is  also  a  matter  of  conservation. 

And  my  heart  goes  out  to  Mr.  Turnquist.  It  is  also  a  matter  of 
dollars  and  economy  to  him,  but  you  won't  find  many  farms  that 
are  not  good  to  the  environment;  and  destroying  family  farms  is 
not  the  answer. 

I  also  speak  to  Mr.  Behar  who  went  through  the  history  of  the 
reasons  why  we  have  not  been  able  to  move  and  I  sense  a  hard 
line,  one-way-only  kind  of  an  approach  and  I  don't  support  that. 
Maybe  I  am  wrong,  and  I  will  ask  the  question  at  the  end  of  my 
statement. 

I  also  do  not — one  of  the  things  that  will  divide  this  panel  and 
those  panels  are  from  political  slaps  from  panelists  and  I  don't  ap- 
preciate that.  I  have  never  been  one  to  hold  comments  and  I  will 
not  do  it  at  this  time,  as  well. 

Second,  that  I  look  at  both  cases  of  Mr.  Bingham  and  Mr.  Turn- 
quist and  I  know,  in  California  with  the  drought,  we  recently  had  a 
flood  and  I  doubt  very  many  feet  per  second  were  saved  in  water 
storage,  most  of  it  went  out  to  the  Pacific  Ocean.  And,  in  both 
cases,  we  were  hampered  from  helping  both  members  because  envi- 
ronmentalists stopped  us  from  building  water  storage  areas  in 
southern  California. 

And,  if  we  are  going  to  work  on  a  bipartisan  basis,  then  I  would 
think  that  we  would  do  everjrthing  we  can  to  work  hand  in  hand. 

Now,  let  me  give  you  the  other  case  of  where — that  is  a  negative, 
but  let  me  give  you  a  positive.  Naval  Air  Station,  Miramar,  has  got 
25,000  acres.  I  used  to  race  my  motorcycle  through  there  and  run 
over  through  these  mud  puddles.  I  found  out  they  are  not  mud  pud- 
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dies,  they  are  called  vernal  pools  and  they  have  a  little  critter  in 
there  called  a  fairy  shrimp. 

And  what  Miramar  has  done  is  set  aside  those  25,000  acres;  the 
trout  lake,  they  had  oil  going  into  from  the  stream  that  was 
commg  off  the  landing  pads,  they  have  rediverted  that.  They  have 
cleaned  up  the  water. 

The  gnatcatcher,  which  is  a  big  problem  in  San  Diego,  we  have 
actually  built  homes  for  that  little  critter,  we  put  water  storage  out 
there  for  them  because  they  get  thirsty  in  a  drought  just  like  ev- 
erything else,  we  have  Environmental  101  for  every  sailor  that  goes 
through  there  for  an  environmental  awareness  so  that  you  don't 
pour  your  hydraulic  fluid  onto  the  ground  and  destroy  the  environ- 
ment later  on. 

Those  are  the  kinds  of  things  that  I  think  that  we  can  do  and  I 
would  offer  to  my  colleague  Mr.  Fazio,  McClellan  was  just  taken  off 
the  list  and  he  is  going  to  be  looking  in  the  future  to  make  sure 
McClellan  doesn't  stay  off. 

If  we  take  every  single  military  base  in  the  State  of  California 
and  make  it  an  environmental  sanctuary  for  the  endangered  spe- 
cies and  help  with  the  water  projects,  then  I  think  we  can  serve 
both  the  environmentalists  and  the  physical  plant,  or  the  folks  that 
need  to  construct. 

We  have  over  500,000  new  residents  a  year  coming  in  to  the 
State  of  the  California,  that  also  means  they  have  families  and 
there  is  a  need  to  build.  But,  in  some  ends,  there  is  a  need  to  con- 
crete this  earth;  we  don't  want  that.  On  the  other  end,  what  I  call 
the  extreme  environmentalists,  are  one  way  only,  they  say  to  stop 
everything,  we  won't  bend.  Both  ends  have  got  to  go  and  we've  got 
to  learn  to  work  in  between.  And  I  think  that  that's  the  focus  of 
this  panel. 

My  question  would  be  to  Mr.  Behar,  and  maybe  I  judged  too 
quick  or  got  the  wrong  response.  What  bipartisan  issues,  as  far  as 
working  together,  would  you  look  other  than  the  ones  that  the  Gov- 
ernor had  mentioned,  and  Mr.  Fazio,  to  make  sure  that  we  C£in 
work  on  a  bipartisan  basis? 

Mr.  Studds.  Remarkable  timing. 

Mr.  Behar? 

Mr.  Behar.  We  made  a  great  deal  of  attempts  to  be  bipartisan  in 
the  Miller-Bradley  situation,  for  example.  And  of  course,  both  on 
the  Senate  and  the  House  floor,  the  vote  in  favor  of  the  water  bill 
that  contained  CVPIA  was  a  bipartisan  vote  in  favor  of  passage 
and  it  was,  of  course,  signed  by  President  Bush. 

The  point  I  think  you  were  making  earlier  was  that  I  was  basing 
our  perspective  on  the  Bay/Delta  Hearings  on  political  calcula- 
tions, like  I  am  a  Democrat  and  others  are  Republicans;  and  Demo- 
crats are  in  favor  of  environmental  protection  and  Republicans 
aren't.  That  wasn't  what  I  was  saying  at  all. 

And  I  would  challenge  you  to  find  in  my  testimony  a  political 
slap  at  anyone;  I  was  trying  to  recite  the  facts  as  I  saw  them.  And 
it  is  an  opinion  but  it  was  based  on  what  actually  occurred  from 
1978  to  1993  in  terms  of  trying  to  get  proactive  measures  in  place. 

The  idea  is  to  look  at  the  science  and  to  look  at  the  economics,  to 
balance  all  of  the  beneficial  uses  as  I  said  in  my  testimony,  and  to 
come  to  a  compromise.  It  is  the  failure  to  compromise  since  1978, 
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more  particularly  since  1986  in  the  hearings,  that  has  led  us  to  the 
situation  which  Mr.  Turnquist  and  Mr.  Bingham  both  spoke  of, 
that  is  the  failure  to  compromise  in  what  I  would  say  is  the  failure 
to  recognize  environmental  values  as  part  of  the  calculations 
within  the  Bay /Delta.  That  was  the  purpose  of  Miller-Bradley  at 
bottom;  it  should  be  the  purpose  of  the  Bay/Delta  Hearings.  Actu- 
ally, it  hasn't  been. 

Mr.  Studds.  Mr.  Hamburg. 

Mr.  Hamburg.  Thank  you. 

Mr.  Chairman,  I  would  like  to  direct  my  question  to  actually  two 
of  the  panelists,  Nat  Bingham  and  Sue  Sutton. 

And  the  question  comes  about  in  the  wake  of  our  meeting  yester- 
day in  Fort  Bragg.  I  think,  as  you  said,  Nat,  north  coast  salmon 
fishermen  are  taking  the  brunt  for  what  has  been  decades  of  State 
and  Federal  water  management  decisions,  including  diversions  that 
have  dried  our  streams  and  have  led  to  the  destruction  of  hundreds 
of  miles  of  what  was  once  prime  spawning  grounds  and  prime  habi- 
tat for  many  stocks  of  salmon.  And  these  fishermen,  and  we  heard 
this  over  and  over  again  yesterday,  really  feel  that  they  are  the 
last  in  line,  they  are  the  ones  who  are  considered  last  in  terms  of 
their  needs.  And  we  certainly  see  that  this  year.  And,  as  you  de- 
scribed, out  of  300  boats  at  Noyo  Harbor,  there  are  approximately 
15  out  in  the  ocean  fishing.  They  feel  that  municipal  and  industrial 
users  come  first.  They  also  feel  that,  with  the  diversions  that  have 
occurred  historically,  that  they  are  behind  the  ag  users,  as  well. 

But  my  question  is:  Given  the  function  of  ESA,  as  you  described 
it,  as  kind  of  a  9-1-1  that  shakes  and  wakes  all  of  the  users  of  the 
water  resources,  number  one,  how  are  you  working  with  the  ag 
community  to  reach  the  goals  of  economic  sustenance  that  you 
both  are  interested  in,  as  well  as  preserving  environmental  values? 

And  second,  and  it  is  related  to  the  first,  are  you  finding  common 
ground  so  that  both  fishing  and  ag  can  survive  and  so  that  we  can 
clean  up  the — I  do  not  think  we  are  talking  about  future  train 
wrecks,  I  think  we've  got  trains  wrecked  on  the  track  right  now; 
that  is  what  we  saw  in  Fort  Bragg  yesterday — so,  to  clean  up  the 
wrecks  we've  got  and  hopefully  avoid  them  in  the  future? 

Mr.  Bingham.  Thank  you. 

Well,  I  would  like  to  say  that,  although  it  w£is  a  shotgun  wed- 
ding, I  think  it  has  been  successful. 

The  nice  folks,  the  Family  Water  Alliance  people,  reached  out  to 
us  after  their  water  supply  was  cut  off  last  year  and  we  have  been 
meeting  with  them  on  a  regular  basis  since  that  time.  And,  to  sort 
of  take  the  second  half  of  your  question  first,  we  very  quickly  came 
to  agreement  that  we  shared  many  values  in  common  because  we 
found  that  we  are  both  in  the  food  production  business  and  we  both 
are  small  business  people,  we  have  strong  family  value  orientation. 

So  we  identified  all  those  common  values  and  then  we  moved  on 
to  identifying  a  lot  of  issues  that  we  agreed  upon,  some  that  we 
might  not  agree  for  a  long-term.  And  then  we  found  a  lot  of  issues 
in  between  that  we  could  immediately  go  to  work  on. 

The  diversion  screens  at  the  Glenn-Colusa  Irrigation  District 
pumps  were  one  of  the  up-front  issues.  They  had  lost  their  capacity 
to  pump  water  because  of  a  court  order  on  the  winter-run.  And  we 
were  able  to  get  involved  with  that.  And  so,  week  after  next,  I  will 
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be  working  on  the  biological  investigation  to  find  out  whether  the 
interim  screen,  which  we  worked  to  help  them  develop,  is  success- 
ful. And  so  it  has  been  a  real  success  story. 

And  going  on,  the  Family  Water  Alliance  is  also  participating  in 
a  proactive  effort  to  restore  the  spring-run  chinook,  as  Dr.  Moyle 
mentioned  earlier.  And  one  of  their  representatives  has  been  going 
to  all  of  the  meetings  which  we  have  been  organizing,  where  we 
have  been  essentially  trying  to  go  through  the  endangered  species 
process  before  the  listing  takes  place. 

And,  believe  me,  it  was  very  powerful  when  a  rice  farmer  sat 
down  with  Forest  Service  people  in  his  own  home  town  in  Susan- 
ville  and  said  "We  choose  to  support  the  protection  of  salmon." 

Ms.  Sutton.  I  would  like  to  add  to  that.  We  have  been  working 
very,  very  well  with  fisheries'  interest  and  management  up  and 
down  the  Sacramento,  and  with  Pacific  Coast  Federation  of  Fisher- 
men. 

We  started  this  process  because  of  the  tremendous  amount  of 
public  bashing  that  was  going  on  between  the  two  groups  and  we 
decided  that  it  would  be  appropriate  for  us  to  stop  bashing  and  let's 
find  out  and  educate  ourselves  about  just  exactly  what  is  happen- 
ing with  these  fish,  can  we  help,  how  can  we  get  involved,  are  we 
really  to  blame  and,  if  so,  what  can  we  do  about  it? 

So  we  had  a  meeting,  and  four  of  us  went  down  to  San  Francisco 
and  met  at  the  time  that  the  Pacific  Coast  Federation  of  Fishery 
were  having  their  annual  meeting.  And  four  people,  farmers, 
walked  into  a  room  with  400  fishermen;  and  you  can  imagine  that 
we  were  a  little  scared. 

But  the  outcome  of  that  meeting  was  the  fact  that  we  had  three 
to  four  hours  of  dialog  in  which  we  shared  issues,  concerns,  and  we 
came  out  of  that  meeting  with  an  action  plan.  And  one  of  the 
things  that  has  been  so  successful  about  our  relationship  is  that  we 
are  doers.  We  identify  a  project  that  needs  to  be  done  and  we  sup- 
port it  and  we  go  out  and  do  it. 

For  example,  Nat  brought  before  us  the  captive  brood  program. 
We  went  back  to  Washington  and  said  "Yes,  this  benefits  us  as 
farmers;  this  also  benefits  the  fishermen.  We  can  support  that." 
And  we  asked,  through  Congressman  Fazio,  to  get  that  kind  of 
money  to  help  in  the  captive  brood  stock  program. 

We  are  also  looking  at  streambed  restoration  and,  hopefully  in 
the  next  few  weeks,  working  with  Foresters  to  mend  bridges  and 
start  identifying  real  projects,  real  projects  that  can  be  done  and 
accomplished.  And  we  are  not  going  to  start  off  with  big  projects, 
we  are  going  to  start  off  with  small  things  to  build  trust,  to  build 
success,  and  go  from  there. 

And  that  is  kind  of  basically  how  we  got  it  started  and  why  it 
has  been  so  successful. 

And  one  of  the  other  things,  is  we  have  built  trust. 

Mr.  Studds.  We  may  need  to  bring  you  back  to  Washington  with 
us. 

Mr.  Pombo. 

Mr.  Pombo.  Thank  you,  Mr.  Chairman. 

One  of  the  overriding  things  that  came  out  of  the  comments  from 
the  members  sitting  on  the  Committee  and  the  Members  of  Con- 
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gress  up  here,  as  well  as  from  several  of  the  members  of  the  panel, 
was  the  need  for  good  science,  for  peer  review. 

And,  since  Mr.  Moyle  is  in  a  very  unique  position  in  his  position 
as  head  of  the  Delta  Fishes  Recovery  Team,  I  would  like  to  have 
him  comment  on  how  he  feels  about  the  science  part  of  the  Endan- 
gered Species  Act  and  peer  review  and  how  that  should  play  out 
from  his  vantage  point. 

Dr.  Moyle.  Yes,  thank  you,  I  am  glad  to  have  a  chance  to  re- 
spond to  that  question. 

First  off,  there  is  a  lot  of  good  science  being  done  in  relation  to 
the  Endangered  Species  Act.  For  example,  the  spring-run  salmon 
meetings  that  we  just  talked  about,  I  think,  are  the  result  of  very 
unequivocal  scientific  evidence  that  the  spring-run  is  in  serious 
trouble,  as  well  as  pretty  good  evidence  of  what  needs  to  be  done  to 
restore  it.  So  I  think,  for  a  lot  of  these  species,  the  science  is  actual- 
ly there. 

And,  despite  what  was  said  earlier  about  the  lack  of  good  science 
in  the  Delta,  the  Delta  smelt  petition  was  based  on  peer  reviewed 
publications.  And  there  has  been  a  lot  of  good  science  that  has 
taken  place  in  the  Delta;  we  have  had  20  years — 30  years,  really— 
of  good  research  out  there,  so  we  know  what  is  happening  to  that 
system. 

I  am  not  convinced  that  additional  peer  review  is  actually  needed 
in  the  endangered  species  process;  there  is  a  lot  of  it  already.  I 
have  been  involved  in  this  for  a  long  time  and  I  know  that  the  Fish 
and  Wildlife  Service  prefers  to  get  opinions  from  scientists  before 
they  list  anything. 

When  a  species  is  proposed  by  an  outside  group,  typically  they 
will  send  it  to  me  or  to  somebody  else  and  say,  "What  do  you  think 
about  this?"  if  they  think  it  is  a  species  that  I  know  something 
about.  And  they  will  turn  things  down  if  the  scientists  they  send  it 
to  say  there  is  not  enough  evidence  or  this  is  not  a  justified  peti- 
tion. 

So  I  think  there  is  a  lot  more  peer  review  built  into  that  process 
than  you  might  think,  it  is  just  that  it  is  more  on  the  informal  side 
of  things. 

Mr.  PoMBO.  I  would  be  happy  to  have  someone  else  on  the  panel 
follow  up  on  that. 

But  I  have  heard  testimony  and  received  several  letters  from,  I 
guess  what  you  would  call  scientists  or  people  in  academia,  who 
have  a  very  different  point  of  view  from  some  of  the  science  that 
was  used  in  the  listing  of  the  Delta  smelt.  And  that  is  one  of  the 
reasons  why  I  think  many  Members  of  Congress  feel  that  peer 
review  is  important  and  differing  opinions  all  being  taken  in  place. 
Dr.  Moyle.  In  the  case  of  the  Delta  smelt,  I  must  admit  I  don't 
know  of  any  criticism  of  the  science  that  is  easy  to  respond  to. 

Mr.  SoMACH.  Representing  groups  that,  in  fact,  criticized  the  sci- 
ence upon  which  the  Delta  smelt  was  listed,  I  would  just  simply  say 
that  I  don't  believe  that  there  is  adequate  science  in  the  listing.  It 
is  the  9-1-1  mentality  alluded  to  earlier,  in  a  sense,  that  precludes 
the  type  of  real  development  of  scientific  evidence  that  is  needed  to 
support  listing,  keeping  in  mind  again  the  significance  of  what  hap- 
pens when  a  listing  takes  place. 
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If  these  very  same  folks — and,  in  fact,  I  guarantee  that  these 
very  same  folks  who  are  arguing  that  this  listing  is  based  upon 
good  peer  reviewed  science  would  oppose  the  same  level  of  science 
being  utilized  to  delist  a  species.  There  should  not  be  a  different 
threshold  used  to  make  decisions  about  listing  than  is  used  to  make 
decisions  about  delisting.  We  should  require,  because  of  the  signifi- 
cance of  the  decision,  the  same  level  of  scientific  scrutiny  that  we 
require  for  delisting,  for  listing.  And  that  is  simply  not  happening. 
We  are  listing  on  far  too  little  evidence. 

And  the  other  issue  is:  Who  is  it  that  is  doing  the  "science" — 
when  you  find  that  the  very  people  that  are  petitioning  are  the 
very  people  that  the  Fish  and  Wildlife  Service  hire  later  on  to 
work  through  the  recovery  process,  you  really  have  to  wonder.  And 
this  doesn't  happen  just  with  fishery  species,  it  happens  with  re- 
spect to  terrestrial  species.  Once  you  have  a  listed  species  and  you 
are  trying  to  work  through  a  problem  and  you  check  with  the  Fish 
and  Wildlife  Service  as  to  who  to  talk  to,  to  assist  you  in  the  en- 
dangered species  process,  they  invariably  send  you  to  the  very  folks 
that  did  the  listing,  who  then  have  a  little  cottage  industry  built  up 
in  terms  of  the  listing  and  the  consequential  development  of  the 
"science"  associated  with  listing. 

And  that  is  just  simply  an  intolerable  position  to  be  put  in. 

Mr.  Behar.  Mr.  Chairman,  very  short? 

Mr.  Studds.  We  are  out  of  time,  but  if  you  can  be  very  brief. 

Mr.  Behar.  Very  briefly,  The  Bay  Institute  has  been  involved  in 
both  Delta  smelt  and  winter-run  protections  from  the  beginning. 
Those  are  two  species  about  which  you  could  not  have  more  infor- 
mation before  listing  them.  The  winter-run  was  proposed  for  listing 
or  petitioned  for  listing  in  1985;  it  was  not  listed  until  1991.  In 
1992,  there  were  191  fish,  down  from  118,000  in  the  late  '60's. 

The  Delta  smelt  was  first  petitioned  in  1989;  it  was  not  listed 
until  1993,  a  terrible  delay.  I  refer  you  to  Appendix  A  in  my  com- 
ments for  charts  about  all  the  declines  that  have  been  well  estab- 
lished. 

Mr.  Studds.  Mr.  Kennedy,  very  briefly. 

Mr.  Kennedy.  Yes. 

I  think  Dr.  Moyle  suggests  a  certainty  that  does  not  really  exist. 
And,  just  as  an  example,  the  Department  of  Fish  and  Game  re- 
leased a  report  to  their  Fish  and  Game  Commission  within  the  last 
couple  of  weeks  that  makes  the  observation  that,  with  the  altered 
food  chain  in  the  Delta,  it  may  not  be  possible  to  recover  the  Delta 
smelt,  no  matter  what  is  done  to  the  water  projects.  That  is  in  a 
Fish  and  Game  report  within  the  last  couple  of  weeks. 

Mr.  Studds.  Mr.  Dooley? 

Mr.  Dooley.  Mr.  Chairman,  I  wondered  if  it  would  be  possible, 
because  of  our  limited  time  here,  that  if  the  hearing  record  would 
allow  for  the  submission  of  questions  to  some  of  the  panelists  and, 
if  they  voluntarily  answer  those,  if  they  could  be  part  of  the 
record? 

Mr.  Studds.  Absolutely.  Any  member  who  wishes  to  submit  a 
written  question,  and  any  panelist  who  is  prepared  to  respond  in 
writing,  it  will  be  made  a  part  of  the  record. 

Mr.  Dooley.  Thank  you. 
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And  I  would  just  like  to  make  one  comment  in  response  to  Mr. 
Behar's  comment  about  the  bipartisan  support  on  the  CVP  Reform 
Act.  A  lot  of  that  was  due  to  some  projects  being  held  hostage  by 
the  CVP  Reform  Act  and  it  weis  not  necessarily  voluntary. 

Getting  back  to  the  issue  at  hand,  which  is  the  reform  of  the 
ESA,  I  think  that  two  of  the  provisions  that  are  embodied  in  the 
bill  that  I  am  supporting  and  also  a  part  of  the  Chairman's  mark 
deals  with  the  peer  review  and  also  giving  greater  consideration  to 
economic  factors  and  impacts. 

I  find  it  interesting,  Dr.  Moyle,  that  you  think  there  is  adequate 
input  on  science  and  adequate  flexibility  to  hear  outside  people. 
But  I  think  it  is  somewhat  interesting  that,  you  had  your  finger 
dialing  9-1-1  on  the  listing  of  the  spring-run  salmon — you  deferred 
from  doing  that  at  the  request  of  Mr.  Bingham  and  others. 

I  can  only  construe  from  that  that  one  of  the  reasons  why  you 
backed  off  was  because  if  the  process  had  gone  forward,  you  would 
have  precluded  some  of  the  good  work  that  is  now  occurring  with 
Mr.  Bingham  and  Ms.  Sutton's  group.  Does  that  not,  in  fact,  argoie 
for  giving  greater  flexibility  and  consideration  and  opportunities 
for  input  after  the  process  is  started  and  giving  some  of  these 
groups  standing? 

And  also,  as  another  consideration,  with  your  position  as  being 
the  leader  of  the  Delta  Fishes  Recovery  Group,  or  whatever  its  title 
is,  what  consideration  are  you  giving  to  the  economic  impacts  of 
the  recovery  plans  that  you  are  going  to  be  proposing? 

Dr.  Moyle.  Well,  the  response  to  the  first  part  of  your  question  is 
that  the  importance  of  the  Endangered  Species  Act  there  is  that 
these  people  would  not  be  sitting  down  to  negotiate,  I  don't  think, 
if  the  Endangered  Species  Act  was  not  there  hanging  over  their 
heads,  kind  of  clanking  down,  if  an  equitable  solution  wasn't  pro- 
posed. 

Mr.  DooLEY.  What  would  have  happened,  though,  would  there 
have  been  the  opportunity  for  them  to  have  the  substantive  input, 
which  it  appears  they  are  having  now,  if  you  would  have  gone 
through  with  your  petition  and  listed? 

Dr.  Moyle.  Actually,  I  guess  I  don't  understand  the  question.  But 
I  think,  even  in  the  petitioning  process,  there  would  have  been  a 
lot  of  input  in  there.  But,  at  this  stage,  I  think  the 

Mr.  DooLEY.  Then  why  should  they  have  been  worried  about 
whether  or  not  you  went  ahead  with  your  petition?  If  it  wasn't 
going  to  make  any  difference,  then,  why  did  you  not  go  ahead  with 
your  petition? 

Dr.  Moyle.  Because  the  listing  process  actually  mandates  that  a 
lot  of  actions  be  taken. 

You  can  avoid  listing  if  you  can  get  voluntary  actions  to  be  taken 
that  are  the  same,  or  equivalent.  That  is  really  what  we  are  talk- 
ing about  with  the  spring-run  salmon,  trying  to  work  out  voluntary 
solutions  first. 

But  I  don't  think  those  voluntary  solutions  would  be  even  on  the 
table  if  there  wasn't  the  possibility  of  a  mandated  solution  coming 
down  that  might  be  less  acceptable  to  all  of  the  parties. 

I  am  working  on  a  similar  situation  up  in  Goose  Lake  up  in 
Modoc  County  where  there  is  a  group  of  people  sitting  down  togeth- 
er because  the  Fish  and  Wildlife  Service  was  about  to  emergency 
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list  four  species  of  fish  up  in  the  Goose  Lake  Drainage.  We  got  to- 
gether with  the  local  farm  advisor  and  the  ranchers  and  the  other 
people  up  there,  and  pretty  much  figured  out  you  don't  need  to  list 
them  because  there  are  voluntary  solutions  to  the  problem.  But 
that  would  not  have  happened  without  the  Endangered  Species 
Act. 

Mr.  DooLEY.  Where  was  the  opportunity  for  Mr.  Turnquist  to 
have  the  issues  and  opportunities  and  alternatives  that  could  im- 
prove the  environment  of  the  Delta  considered  in  the  listing  of  the 
winter-run  chinook  salmon? 

Dr.  MoYLE.  One  of  the  places  occurs  very  early  in  the  process.  If 
a  petition  is  filed,  then  people  can  come  up  and  say  "Here  are  the 
solutions."  And  there  are  various  ways  to  delay  the  listing  process 
or  even  to  shelve  it  for  a  while,  while  the  other  solutions  are 
worked  out. 

I  think  there  are  ways  around  it.  But  I  think  it  is  really  impor- 
tant to  have  that  hammer  there.  It  gets  people  together  to  negoti- 
ate on  a  fairly  short  time  scale;  otherwise,  these  species  disappear. 

Mr.  DooLEY.  Could  you  comment  very  briefly  on  how  you  are 
going  to  consider  the  economic  impacts  of  your  recovery  plans  on 
the  Delta  fisheries? 

Mr.  Studds.  Very  briefly. 

Dr.  MoYLE.  No,  that  must  have  been  something  that  we  have- 
that  is  part  of  the  process  and,  at  this  stage,  we  are  very  early  in 
our  recovery  plan  process  and  I  don't  quite  know  how  we  are  going 
to  deal  with  it. 

It  is  a  massive  issue,  I  agree,  and  I  am  hoping  we  will  do  it  in  an 
equitable  fashion;  that's  really  all  I  can  say. 

Mr.  Graff.  Mr.  Chairman,  can  I  make  one  quick  response? 

Mr.  Studds.  Extraordinarily  brief 

Mr.  Graff.  And  this  goes  to  both  Congressman  Dooley  and  Con- 
gressman Fazio.  The  issue  really  is  not  input  into  the  listing.  I 
don't  think  anyone  in  this  room  really  thinks  that  the  winter-run 
salmon  is  not  an  endangered  species.  The  issue  is  the  input  into 
the  process  for  figuring  out  how  to  bring  it  back. 

And  I,  for  one,  believe  that  there  should  be,  and  in  fact  under 
the  current  statute  there  is,  provision  for  input  of  all  parties  in- 
cluding Westlands  in  that  process. 

But  input  into  the  listing  is  a  scientific  issue  as  to  whether  this 
particular  species  is  or  is  not  extinct — I  mean,  is  endangered,  it 
will  soon  be  extinct  perhaps — and  that,  to  me,  does  not  need  the 
kind  of  economic  analysis  that  recovery  and  designation  of  critical 
habitat,  and  other  elements  of  the  statute  do  need. 

Mr.  Studds.  Mr.  Merger. 

Mr.  Herger.  Thank  you,  Mr.  Chairman. 

Dr.  Moyle,  I  would  like  to  return  to  you.  I  want  to  make  sure  I 
understand  your  answer  to  the  question  of  peer  review.  I  under- 
stand you  are  not  saying  you  oppose  or  are  you  saying  that? 

Dr.  Moyle.  No,  I  don't  oppose  peer  review,  I  just  think,  though, 
that  formally  putting  more  of  it  into  the  Act  is  not  really  necessary 
because  I  think  there  is  plenty  of  peer  review  in  the  process  right 
now. 

I  would  argue  that,  if  you  are  going  to  put  more  peer  review  into 
the  Act,  then  you  really  better  make  sure  that  there  is  lots  of  extra 
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funding  available  to  make  sure  it  gets  carried  out  in  an  expeditious 
fashion.  Otherwise,  things  will  get  delayed  indefinitely,  the  more 
things  like  that  you  stick  there. 

Mr.  Herger.  Well,  my  concern  is,  and  you  mentioned  earlier  the 
Goose  Lake  situation  which  is  in  my  district  up  in  Modoc  County, 
you  also  mentioned  the  fact  that  working  with  some  of  the  local 
farmers  that  you  were  able  to  come  up  with  some  solutions  that 
would  help  solve  a  problem  that,  had  you  not  worked  with  them, 
these  fish  would  have  undoubtedly  been  listed,  very  likely  we 
would  have  had  many  hundreds  of  farmers  in  that  area  that  would 
be  in  the  same  position,  regrettably,  as  Mr.  Turnquist  who  is  at  the 
table  here. 

But  I  guess  my  concern  is,  particularly  in  the  district  I  represent 
whose  unemployment  rate  ranges  in  the  10  counties  from  as  low  as 
9.5  percent  to  21  i>ercent  in  some  of  the  counties — and  most  of  the 
counties  are  up  around  15  to  18  percent,  primarily  because  of  the 
ramifications  of  the  Endangered  Species  Act  and  what  it  is  doing  to 
people  like  the  farmers. 

Now  I  am  very  grateful  that  we  were  able  to  solve  before  it  hap- 
pened the  problem  up  in  Modoc  County  but  I  might  mention,  this 
is  not  the  general  scenario. 

And  my  question  to  you  is  this:  Do  you  see  anything  in  the  En- 
dangered Species  Act  that  you  would  recommend  as  a  scientist  that 
we  might  be  doing  in  which  we  could  place  emphasis  into  attempt- 
ing to  work  out  solutions  to  the  problem  before  we  devastate  entire 
economies? 

Dr.  MoYLE.  I  think  part  of  the  solution  is  to  fund  some  of  the  re- 
search that  goes  into  endangered  species  ahead  of  time,  so  we  know 
when  problems  are  impending,  we  don't  have  to  wait  until  the  last 
minute  to  then  file  a  petition. 

The  other  thing  is  to  make  sure  there  is  enough  communication 
among  people  like  myself  and  environmental  groups  and  farming 
groups  and  what  not  so  that,  if  there  is  a  problem  coming  up  like 
the  spring-run  chinook  salmon  or  the  Goose  Lake  fishes,  we  can  get 
together  with  the  affected  groups  before  a  petition  is  submitted  and 
perhaps,  in  that  way,  avoid  the  petition,  which  is  exactly  what  hapH 
pened  in  the  Goose  Lake  situation. 

We  had  the  data,  I  had  put  together  reports  on  these  fishes,  I 
have  been  doing  some  work  up  there.  We  have  the  data,  it  was 
very  clear  that  these  fish  were  in  severe  trouble.  Fortunately,  we 
had  a  very  good  farm  advisor  up  there  and  he  saw  the  problem,  as 
well  as  one  of  my  graduate  students  working  through  the  Bureau 
of  Land  Management,  they  saw  the  problem  very  clearly.  And  they 
said,  "Hold  it;  let's  get  together  everybody  first.' 

And  I  think  finding  ways  to  make  that  quality  of  action  happen 
early  in  the  game  is  the  way  to  do  it.  And  I  am  not  sure  you  can 
mandate  anything  like  that,  but  I  think  that  there  are — if  the  com- 
munication is  really  good,  there  are  ways  to  make  that  happen. 

Mr.  Herger.  Let  me  just  end  with  this.  There  are  many  of  us,  I 
am  one  of  them,  who  feel  that  supporting  the  ESA  and  our  endan- 
gered species  and  the  fact  of,  again  the  lapel,  that  people  matter 
too,  are  not  mutually  exclusive. 

But  yet  my  experience  in  our  district,  and  we  have  a  former  con- 
stituent of  mine  prior  to  reapportionment,  Mrs.  Sutton's  group,  is 
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part  of,  I  believe,  a  number  of  groups  and  examples  of  what  we  can 
do  of  communities  working  together  to  help  solve  these  problems 
before  we  list  species  and,  therefore,  destroy  these  economies. 

And  Mr.  Chairman  and  members,  it  is  my  observation  that  this 
is  one  of  the  primary  areas  of  weakness  within  the  ESA  that  I 
would  certainly  like  to  see  your  Committee,  Mr.  Chairman,  and  the 
Congress,  work  toward  bringing  a  balance  and  an  emphasis  to 
working  with  our  communities,  working  with  science  which  is 
being  updated  and  is  not  constant,  as  I  believe  the  vast  majority  of 
scientists  would  indicate,  to  try  to  ensure  that  we  do  not  destroy, 
again,  people's  lives  and  the  economy. 

Ms.  Sutton.  May  I  make  a  comment  on  that? 

Mr.  Studds.  Very  briefly. 

Ms.  Sutton.  As  a  suggestion.  One  of  our  recommendations  for 
amendments  to  the  ESA  was  to  involve  local  and  county  govern- 
ments at  the  initial  review  process  of  the  Endangered  Species  Act 
to  get  their  input  on  studies  and  reviews. 

Who  better  knows  how  many  species  are  in  a  community  than 
the  people  that  live  there?  Through  our  Colusa  County  and  Glenn 
County  has  adopted  a  concept  called  "home  rule,"  where  we  adopt- 
ed national  ordinances  at  the  county  level  to  protect  custom,  cul- 
ture, and  economic  base.  And  it  is  through  these  ordinances  and  an 
environmental  ordinance  that  we  plan  to  protect  our  customs,  our 
county's  economic  base,  and  our  endangered  species. 

And  it  is  at  this  level  that  we  urge  the  agencies  to  come  forward 
prior  to  a  listing  so  that  we  can  make  proactive  actions  to  prevent 
the  listing  and  to  save  species. 

Mr.  Studds.  Thank  you. 

I  want  to  thank  every  member  of  the  panel,  you  have  endured 
the  seven  of  us  with  tranquility  and  dignity;  and  that  is  no  mean 
feat.  We  thank  you,  you  have  brought  great  diversity  of  wisdom 
and  experience  and  respect  and  we  appreciate  that  very  much. 

And  now  we  will  exercise  a  major  shift  to  Panel  Number  2,  all 
eight  of  whose  members  will  arise.  There  are  at  least  two  members 
of  this  panel  missing  in  action;  come  on  up. 

We  now  go  to  a  second  panel  which  will  focus  largely  on  issues  of 
land  development  as  they  relate  to  the  implementation  of  the  Act. 

Once  again,  I  assume  you  have  all  seen  the  first  panel,  so  you 
know  the  system  to  which  you  will  be  subjected  up  here  with 
regard  to  the  lights;  we  apologize  for  that.  And  we  will  ask  you, 
also,  to  confine  your  oral  testimony  to  no  more  than  five  minutes, 
and  we  will  also  take  you  in  the  sequence  in  which  you  appear  on 
this  list. 

We  will  start  with  Mr.  Boyd  Gibbons,  Director  of  the  California 
Department  of  Fish  and  Game. 

Mr.  Gibbons. 

STATEMENT  OF  BOYD  GIBBONS,  DIRECTOR,  CALIFORNIA 
DEPARTMENT  OF  FISH  AND  GAME 

Mr.  Gibbons.  Thank  you  Mr.  Chairman,  Congressman  Fazio,  and 
members  of  the  Committee. 

The  Governor's  call  to  avoid  the  box  canyon  is  an  apt  metaphor 
for  getting  into  the  issue  I  want  to  address,  which  is  the  effort 
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going  on  in  southern  California  to  provide  a  complement  to  the  En- 
dangered Species  Act.  I  am  speaking  here  of  implementing  Gover- 
nor Wilson  s  innovative  program  of  ecosystem  management  down 
there,  the  Natural  Communities  Conservation  Planning  program, 
which  he  proposed  and  was  enacted  by  the  legislature  in  '91. 

The  goal  is  to  conserve  viable  populations  of  our  native  species 
and  their  habitats  in  areas  large  enough  to  ensure  their  continued 
existence. 

This  pilot  effort  is  in  the  coastal  sage  scrub  area  of  southern 
California,  some  400,000  acres  in  the  five  counties  of  Orange,  River- 
side, San  Bernardino,  Los  Angeles,  and  San  Diego  counties.  It  is 
the  habitat  which  is  home  to  not  only  the  gnatcatcher,  which  you 
have  heard  about,  but  some  50  to  60  potentially  threatened  or  en- 
dangered species  that  are  likely  to  come  up  for  listings  if  we  don't 
do  something  about  it.  This  is  a  considerably  fragmented  habitat, 
much  of  it  already  lost  or  certainly  significantly  altered. 

The  NCCP  program  is  meant  to  be  driven  from  the  bottom  up  so 
we  work  closely  with  the  local  jurisdictions  and  the  landowners, 
both  public  and  private  there;  citizens'  organizations;  and  the  U.S. 
Fish  and  Wildlife  Service  to  make  this  happen.  After  our  Memo- 
randum of  Understanding  signed  with  the  Fish  and  Wildlife  Serv- 
ice, we  now  have  more  recently  the  Secretary  of  the  Interior's  pro- 
posed rule  to  list  the  gnatcatcher  as  threatened  and  to  tie  that  list- 
ing, or  its  implementation,  to  the  NCCP  program  in  southern  Cali- 
fornia. 

To  date,  we  have  some  40  landowners  and  about  30  local  jurisdic- 
tions and  cooperating  land  management  agencies  participating  in 
this  program.  These  enrollments  include  more  than  half  of  the  re- 
maining acreage  of  coastal  sage  scrub  within  the  entire  planning 
area,  which  is  about  6,000  square  miles. 

To  ensure  that  this  is  a  scientifically  sound  process,  we  have 
relied  on  the  guidance  of  the  Scientific  Review  Panel  headed  by  Dr. 
Dennis  Murphy,  who  is  here  today,  of  Stanford  University,  and 
four  other  distinguished  conservation  biologists.  They  have  more 
recently  issued  draft  guidelines  for  the  creation  of  conservation 
guidelines  for  the  planning  subregions,  which  will  actually  produce 
the  plans  for  the  protection  of  the  species  and  to  allow  compatible 
development.  We  are  hopeful  that  Riverside  County  will  soon  be 
joining  this  program. 

Under  Secretary  Babbitt's  4(d)  rule,  these  conservation  guidelines 
will  limit  loss  of  coastal  sage  scrub  to  no  more  than  5  percent  in 
each  of  the  subregions,  while  the  local  subregions  are  preparing 
their  long-term  plans.  These  guidelines  call  for  protecting  areas  of 
higher  long-term  conservation  value,  that  is  the  possible  core  areas 
for  a  reserve  system  and  to  direct  development  to  areas  of  lower 
value. 

In  a  few  days,  the  Fish  and  Wildlife  Service  will  publish  this 
rule,  and  joint  hearings  will  follow  with  Fish  and  Game  and  the 
Fish  and  Wildlife  Service  to  allow  ample  public  comment  on  the 
Secretary's  rule  and  the  proposed  conservation  guidelines.  After  in- 
corporating any  changes  in  these.  Fish  and  Game  will  adopt  the 
conservation  guidelines.  We  trust  that  this  effort  will  adequately 
protect  important  habitat  while  permitting  compatible  projects  to 
move  ahead.  All  of  this  has  and  will  cost  money.  The  State  is  pro- 


48 

viding  its  share,  local  governments  and  developers  have  already 
committed  even  greater  amounts.  The  Federal  Government  must 
recognize  the  costs  of  these  efforts  and  provide  leadership  in  fund- 
ing them.  While  we  are  heartened  by  recent  House  Committee  ac- 
tions on  the  Federal  budget  to  provide  this  program  $3  million, 
more  is  needed  if  we  are  to  really  make  progress  in  bringing  this 
model  concept  to  reality. 

I  would  like  to  reemphasize  that  the  NCCP  program  is  an  experi- 
ment, indeed,  an  innovation  in  conservation,  but  an  experiment 
nonetheless.  There  are  advantages  to  encouraging  similar  efforts 
elsewhere  in  the  United  States.  So,  as  you  consider  amendments  to 
the  Endangered  Species  Act,  I  would  urge  that  States  and  local  ju- 
risdictions be  given  ample  flexibility  in  designing  their  own  ap- 
proaches to  this  sort  of  ecosystem  planning. 

The  Federal  Government  can  advance  this  kind  of  approach  to 
conserving  habitat  by  encouraging  all  the  players  to  act  well  before 
listing  is  thrust  upon  them.  The  listing  threat  may  be  incentive 
enough,  yet  once  species  reach  that  precarious  ledge,  the  toeholds 
have  considerably  narrowed. 

The  NCCP  program  gives  the  players  an  opportunity  to  antici- 
pate. Although  the  gnatcatcher  is  now  on  the  list,  the  NCCP  pro- 
gram can  help  keep  other  species  from  landing  there.  We  can  move 
away  from  species-by-species,  project-by-project  myopia  by  envision- 
ing a  larger  horizon.  The  Endangered  Species  Act  should  reward 
that  sort  of  vision. 

Thank  you. 

[The  prepared  statement  of  Mr.  Gibbons  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  sir;  and  we  commend  the 
State  on  its  innovation. 

Ms.  Monica  Florian,  Senior  Vice  President  of  The  Irvine  Compa- 
ny. 

Ms.  Florian. 

STATEMENT  OF  MONICA  FLORIAN.  SENIOR  VICE  PRESIDENT, 

THE  IRVIN  COMPANY 

Ms.  Florian.  I  am  representing  The  Irvine  Company,  which  is  a 
planned-community  developer  in  Orange  County.  It  is  our  work 
over  the  last  four  years  with  helping  to  create  the  California  Natu- 
ral Communities  Conservation  Planning  and  its  pilot  program  for 
coastal  sage  scrub  that  I  am  here  to  talk  about:  How  species  preser- 
vation can  be  done  in  a  manner  that  achieves  maximum  environ- 
mental benefit  with  the  least  societal  cost  and  economic  disruption. 

Our  experience  suggests  that  the  answer  is  comprehensive, 
multi-species  or  habitat-based  conservation  plans,  particularly 
when  those  can  be  completed  prior  to  a  listing. 

Emerging  ideas  like  the  California  NCCP  are  hopeful  signs  that 
such  approaches  are  possible  but,  at  the  same  time,  our  experience 
strongly  suggests  that  this  model  will  not  be  able  to  live  up  to  its 
full  potential  without  important  changes  in  the  Endangered  Spe- 
cies Act. 

As  preface  to  my  recommendations,  I  would  like  to  share  with 
you  what  a  landowner  sees  as  a  benefit  of  this  multi-species  conser- 
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vation  planning  approach.  First,  it  provides  the  opportunity  to  re- 
solve conservation  requirements  for  many  species  early  in  the  proc- 
ess while  we  still  have  the  maximum  opportunity  to  deal  with  their 
needs. 

Second,  it  is  an  opportunity  to  achieve  resolution  of  these  issues 
simultaneously  with  Federal,  State,  and  local  governments  having 
jurisdiction  over  our  property. 

And  third,  it  is  our  sincere  hope  that  it  will  provide  us  with  cer- 
tainty, if  we  comply  with  approved  plans,  that  we  will  not  be  sub- 
ject to  further  changing  requirements. 

I  hope  the  Committee  will  really  focus  on  what  it  takes  to  make 
NCCP-type  programs  work  for  the  private  sector,  especially  for  the 
private  sector,  because  conservation  on  private  lands  appears  to  be 
increasingly  critical  to  species  survival. 

My  recommendations  to  you  specifically  regarding  the  Act  work 
toward  two  objectives;  one  is  to  make  this  type  of  multi-species 
process  efficient  and,  second,  to  have  it  meaningful  once  it  is  ap- 
proved. 

First,  all  doubt  must  be  eliminated  as  to  whether  multi-species 
HCPs  are  really  permitted  under  the  law  and,  to  do  that,  the  ESA 
should  be  revised  to  authorize  multi-species  and  pre-listing  HCPs 
and,  in  fact,  should  express  a  preference  for  them. 

Second,  the  process  for  doing  plans  and  getting  them  approved 
must  be  timely,  especially  in  comparison  to  other  alternatives 
available.  In  our  case,  with  the  NCCP,  it  took  over  nine  months 
just  to  get  the  State  and  Federal  Government  to  sign  an  agreement 
to  do  a  plan;  and  we  are  hopeful  that  doing  the  planning  will  take 
less  time. 

Several  procedural  revisions  in  the  Act,  we  think,  would  help 
this.  First  would  be  to  deem  HCPs  the  equivalent  of  an  EIS  to 
avoid  the  redundant  process  and  review  now  required.  Also,  to 
mandate  Service  participation  in  HCPs  and  to  establish  processing 
performance  guidelines  similar  to  the  Section  7  consultation  proc- 
ess so  that  HCPs  don't  get  lost  in  limbo  and  low  priority.  And  then, 
finally,  to  clearly  delegate  authority  within  the  Service  itself  to 
avoid  repetitive  reviews  at  first  the  local,  then  regional,  then 
Washington  level. 

Third,  we  think  some  unresolved  questions  about  what  consti- 
tutes a  valid  multi-species  habitat  conservation  plan  must  be  re- 
solved, particularly,  how  many  species  in  a  habitat  must  be  studied 
and  in  what  level  of  detail. 

The  NCCP  is  realistically,  I  think,  trying  to  approach  the  situa- 
tion based  on  target  or  indicator  species  in  a  habitat,  and  pursuing 
those  with  reasonable  scientific  detail.  But  no  one  can  afford  to 
gather  all  possible  information  on  all  species  in  a  habitat  before  a 
decision  can  be  made.  And  therefore,  in  return  for  the  obvious  en- 
vironmental benefits  of  comprehensive  planning,  the  law  and  the 
Service  practice  must  recognize  the  need  to  rely  on  target  or  indi- 
cator species  and  reasonably  available  data,  as  it  does  in  the  Sec- 
tion 7  consultation  process. 

Fourth,  there  must  be  certainty  to  the  process  when  it  is  over.  I 
think  a  major  incentive  for  the  private  sector  to  pursue  this  type  of 
complicated  planning  is  the  opportunity  to  resolve  endangered  spe- 
cies requirements  for  several  species  at  a  time  once  and  for  all. 
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Unfortunately,  the  NCCP  program  has  been  hampered  by  the 
Service's  reluctance  to  make  clear  commitments.  To  resolve  this, 
we  would  urge  that  the  Act  allow  immediate  issuance  of  take  per- 
niits  for  activities  that  are  consistent  with  approved  plans  if  a  spe- 
cies included  in  the  plan  is  listed,  and  that  it  would  mandate  gov- 
ernment reliance  on  approved  plans  and  strictly  limit  opportunity 
for  additional  mitigation. 

I  think,  finally,  for  multi-species  plans  to  succeed,  they  need  to 
involve  both  local  and  State  efforts  and,  certainly,  we  must  be  as- 
sured, as  landowners,  that  a  plan  we  do  to  satisfy  Federal  law  also 
meets  local  requirements  or  we  really  have  nothing. 

Thank  you. 

[The  prepared  statement  of  Ms.  Florian  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much. 

I  also  want  to  commend  you;  I  know  something  about  your  com- 
pany, I  think  it  has  been  a  model  of  enlightenment  for  many  of  us. 

Ms.  Florian.  Thank  you. 

Mr.  Studds.  Next,  Mr.  Gregory  Thatch,  an  attorney  here  in  Sac- 
ramento. 

Mr.  Thatch. 

STATEMENT  OF  GREGORY  D.  THATCH,  ESQ.,  LAW  OFFICES  OF 

GREGORY  D.  THATCH 

Mr.  Thatch.  Thank  you  Mr.  Chairman,  members  of  the  Subcom- 
mittee. 

As  you  indicated,  my  name  is  Gregory  Thatch  and  I  am  an  attor- 
ney practicing  in  Sacramento  specializing  in  the  areas  of  real 
estate,  land  use,  and  environmental  law. 

There  are  two  projects  that  I  wish  to  bring  to  your  attention 
today  and  they  are  in  very  close  proximity  to  our  site.  One  of  those 
is  North  Natomas,  the  other  is  Sutter  Bay  in  Sutter  County.  North 
Natomas  is  located  entirely  within  the  city  limits  of  Sacramento. 

Both  of  these  projects  have  a  long  history  of  planning  and  envi- 
ronmentally sensitive  planning.  The  North  Natomas  project,  alone, 
has  undergone  10  years  of  planning,  most  recently  in  consultation 
with  the  Sierra  Club  and  the  Environmental  Council  of  Sacramen- 
to, as  well  as  the  Natomas  Community  Association. 

I  tell  you  this  because  we  took  great,  great  patience  and  have 
much  pride  in  hammering  out  issues  of  environmental  conse- 
quence. I  tell  you  this  also  because  we  were  very  protective  of  spe- 
cies in  both  of  these  planning  processes. 

However,  on  December  27,  1991,  things  changed  dramatically.  It 
yvas  on  that  date  that  the  U.S.  Fish  and  Wildlife  Service  published 
its  proposal  to  list  the  Giant  Garter  Snake  as  an  endangered  spe- 
cies. 

From  that  point  on,  we  have  embarked  upon  what  I  call  a  quest 
for  the  truth.  It  has  been  a  very,  very  difficult  process,  however. 
And  let  me  cite  for  you  some  of  the  difficulties  that  we  have  under- 
gone. 

First  of  all,  one  must  question  the  motives  behind  the  listing  of 
this  species.  The  American  River  Watershed  Project,  many  of  you 
are  aware  of  that  project  because  it  included  the  controversial 
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Auburn  Dam,  was  before  the  Army  Corps  of  Engineers.  At  that 
time,  the  U.S.  Fish  and  Wildlife  Service  sought  to  have  massive 
areas  of  the  Natomas  Basin  set  aside  for  waterfowl.  That  proposal 
was  rejected  because  they  did  not  come  within  the  purview  of  the 
Endangered  Species  Act. 

However,  approximately  one  year  later,  this  petition  was  filed 
and,  at  that  time,  another  map  was  effectively  released  and  that 
map  was  virtually  identical  to  the  map  for  the  migratory  water- 
fowl. However,  this  time,  it  was  for  the  Giant  Garter  Snake. 

We  are  also  concerned  with  conflicts  of  interest.  The  conflicts  of 
interest  seem  to  be  legion.  In  this  case,  the  organization  which  peti- 
tioned to  have  this  species  listed  as  endangered  was  made  up  pre- 
dominately of  staff  members  of  the  U.S.  Fish  and  Wildlife  Service 
and  the  State  Department  of  Fish  and  Game.  We  have  also  learned 
that  the  Committee  which  proposed  this  listing  was  made  up  exclu- 
sively of  these  staff  members. 

There  seems  to  be  a  conflict  of  interest  when  the  same  individ- 
uals are  making  determinations  on  species  which  they  have  previ- 
ously proposed  for  listing. 

You  have  heard  a  great  deal  of  testimony  today  about  poor  evi- 
dence. Let  me  cite  for  you  the  example  in  this  case.  The  vast  ma- 
jority of  evidence  listed  in  the  proposed  rule  is  anecdotal  in  nature, 
it  is  unpublished,  we  cannot  get  our  hands  on  it,  we  cannot  see  it, 
we  cannot  analyze  it,  it  cannot  be  subjected  to  peer  review.  It  is 
simply  oral  information  given  to  a  staff  person  in  the  U.S.  Fish  and 
Wildlife  office. 

In  our  quest  for  the  truth,  we  also  sought  to  find  scientists  who 
would  go  out  and  study  this  creature  and  give  us  more  information. 
Eventually  we  found  a  very  good  scientist;  but  I  can  tell  you  the 
quest  to  find  him  was  very  difficult.  And  it  was  difficult  because  we 
were  repeatedly  told  that,  if  they  in  fact  took  on  this  project,  they 
would  put  in  jeopardy  further  funding  of  research  projects  from  the 
U.S.  Fish  and  Wildlife  Service  or  the  State  Department  of  Fish  and 
Game.  It  makes  it  very  difficult  to  find  that  honest  science  when 
you  cannot  even  engage  individuals  to  pursue  scientific  endeavors. 

We  also  sought  to  gain  information  through  the  Freedom  of  In- 
formation Act.  I  can  tell  you,  we  are  18  months  past  the  listing,  we 
have  won  every  appeal  that  we  have  filed  for  information,  and  we 
have  yet  to  receive  the  entire  file  from  the  U.S.  Fish  and  Wildlife 
Service. 

We  also  are  18  months  from  the  date  of  listing;  we  have  spent 
almost  three-quarters  of  a  million  dollars  in  studies  and  effort  and 
we  still  do  not  have  a  decision,  despite  the  fact  that  we  are  six 
months  beyond  the  statutory  deadline. 

Mr.  Chairman,  let  me  offer  briefly  several  suggestions  for 
change. 

One,  define  clearly  what  is  best  available  scientific  data.  Not  all 
data  is  relevant,  not  all  data  is  material.  If  you  are  going  to  use 
experts,  allow  the  public  to  know  the  qualifications  of  the  experts 
and  the  opinions  of  the  experts  up  front,  not  after  the  public  com- 
ment period  has  closed. 

Provide  equality  in  court.  Provide  the  ability  for  those  who 
oppose  a  listing  to  have  their  day  in  court,  also,  if  they  so  choose. 
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Conduct  the  economic  analysis  that  Mr.  Fazio  has  identified. 
Identify  critical  habitat  up  front,  not  after  the  fact,  so  that  there  is 
not  a  cloud  over  entire  masses  of  property  when  ultimately  they 
will  not  be  designated  as  critical  habitat. 

Make  all  records  public.  Do  not  force  people  to  utilize  the  Free- 
dom of  Information  Act  and  fight  an  appellate  process. 

Have  a  public  hearing  be  mandatory  so  that  the  public  has  the 
right  to  voice  its  concerns  to  the  U.S.  Fish  and  Wildlife  Service. 

Use  a  reasonable  baseline,  not  habitat  measurements  from  1840, 
as  were  used  in  our  case. 

And  finally,  if  this  is  a  matter  of  national  priority,  and  it  certain- 
ly is,  then  we  should  do  everything  to  compensate  those  who  are 
going  to  have  their  property  taken  by  virtue  of  this  Act. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Thatch  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  sir. 

Next,  Mr.  Dan  Silver,  Coordinator  of  the  Endangered  Habitats 
League. 

Mr.  Silver. 

STATEMENT  OF  DAN  SILVER,  COORDINATOR,  ENDANGERED 

HABITATS  LEAGUE 

Mr.  Silver.  Honorable  Chairman  and  Representatives,  good 
afternoon. 

The  Endangered  Habitats  League  is  dedicated  to  conservation  of 
coastal  sage  scrub,  home  to  the  recently-listed  California  gnat- 
catcher.  We  seek  cooperative  solutions  to  reconcile  environmental 
and  economic  needs  and  are  active  participants  in  several  habitat 
planning  efforts. 

Diverse  interests  have  reached  a  powerful  consensus:  The  best 
approach  to  endangered  species  is  prevention  by  a  proactive  multi- 
ple species  planning.  But,  if  you  only  take  one  point  away,  may  it 
be  this:  The  innovative  work  we  are  seeing  in  California  would 
never  occur  without  today's  strong  Endangered  Species  Act.  To 
weaken  the  Act  would  eliminate  the  necessary  motivation  to 
engage  in  the  process. 

In  southern  California,  we  have  learned  some  habitat  planning 
lessons.  First,  balance  between  environmental  and  economic  needs 
can  only  be  sought  on  the  regional  scale.  Small,  piecemeal,  yet  ex- 
pensive habitat  conservation  plans  foreclose  important  options  and 
satisfy  neither  conservation  goals  nor  the  interests  of  property 
owners.  Second,  intervention  at  the  earliest  possible  time  is  essen- 
tial before  both  conservation  and  economic  opportunities  are  lost. 

Finally,  California's  Natural  Communities  Conservation  Plan- 
ning program  is  a  promising  model.  Range-wide  requirements  for 
multiple  species  are  set  in  advance  by  a  scientific  review  panel. 
Using  these  agreed-upon  standards,  local  governments  have  flexi- 
bility in  designing  reserves  and  can  factor  in  local  needs.  This 
front-loaded  approach  provides  greater  certainty  and  more  timely 
results. 

At  this  time,  however,  there  is  a  huge  gap  between  NCCP  goals 
and  its  ability  to  achieve  them.  Under  no  circumstances  can  it  be 
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considered  an  alternative  to  required  listing  actions.  The  NCCP 
lacks  any  regulatory  authority  of  its  own,  has  no  interim  control 
measures,  and  relies  solely  upon  the  voluntary  cooperation  of  local 
governments  which  are  notoriously  unwilling  to  protect  natural  re- 
sources. 

Only  the  strengthening  of  the  NCCP  by  Secretary  Babbitt's  spe- 
cial rule  gave  it  a  chance  for  success.  The  question  then  is,  what 
can  be  done  to  make  comprehensive  approaches  start  sooner,  and 
work  better? 

Beyond  the  important  provisions  of  the  Studds  Bill,  which  we 
strongly  support,  three  additional  steps  can  be  considered.  First, 
the  Federal  agencies  must  themselves  begin  ecosystem  planning, 
not  defer  to  others.  A  primary  mission  of  the  Fish  and  Wildlife 
Service  must  be  multiple  species  reserve  building. 

Second,  realizing  that  the  biggest  single  roadblock  to  success  is 
the  need  to  fairly  compensate  property  owners,  there  must  be  Fed- 
eral matching  funds  for  land  acquisition.  The  national  responsibil- 
ity must  not  be  abdicated  and  our  budget  should  reflect  the  love 
Americans  feel  for  this  land.  A  billion  dollars  a  year  is  a  rock- 
bottom  figure. 

Please  order  an  analysis  to  identify  funds  to  be  redirected  from 
programs  and  subsidies  which  cause  natural  resource  depletion. 
This  will  be  a  prudent  investment  if  future  conflicts  are  avoided. 

Finally,  the  strong  incentives  needed  to  motivate  local  agencies 
are  missing.  Without  incentives,  advance  planning  will  never 
occur.  But  consider  the  genesis  of  the  pioneering  Multiple  Species 
Conservation  Program,  or  MSCP,  in  San  Diego  This  effort  began  as 
mitigation  for  impacts  associated  with  sewerage  system  expansion. 
The  MSCP  was  required  as  a  condition  of  a  $44  million  grant  to 
upgrade  water  treatment  facilities,  made  to  the  city  of  San  Diego 
by  the  USEPA.  I  have  attached  the  agreement  for  your  reference. 

Thus,  an  effective  way  to  provide  the  necessary  incentives  to 
plan  prior  to  listings  is  to  focus  on  infrastructure  funding  for 
projects  which  lead  to  the  destruction  of  natural  resources.  Receipt 
of  desired  Federal  assistance  should  be  contingent  upon  multiple 
species  planning  and  implementation.  Such  mitigation  is  highly  ap- 
propriate for  many  highway  projects,  as  well  as  water  treatment 
and  delivery.  And,  judging  from  San  Diego,  this  technique  works. 

If  endangered  species  train  wrecks  are  to  be  avoided,  there  is  no 
magic  wand  to  be  waved.  But  you  have  enormous  power  to  promote 
ecosystem  planning  via  the  precious  tax  dollars  now  just  being 
given  away.  Government  funding  of  infrastructure  should  be  con- 
sistent with  prevention  of  listings. 

In  conclusion,  as  a  first  priority,  please  maintain  a  strong  Act; 
otherwise,  all  is  lost.  Then,  take  advantage  of  the  consensus  now  in 
place  and  take  the  firm  steps  needed  to  make  ecosystem  conserva- 
tion a  reality. 

We  are  asking  for  your  leadership. 

Thank  you. 

[The  prepared  statement  of  Mr.  Silver  can  be  found  at  the  end  of 
the  hearing.] 

Mr.  Studds.  Thank  you  very  much;  thanks,  Mr.  Silver. 

Next,  Ms.  Karen  Scarborough  of  the  Multiple  Species  Conserva- 
tion Planning  Group  of  the  city  of  San  Diego. 
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Ms.  Scarborough. 

STATEMENT  OF  KAREN  SCARBOROUGH,  CHAIRMAN,  MULTIPLE 
SPECIES  CONSERVATION  PROGRAM  WORKING  GROUP 

Ms.  Scarborough.  Mr.  Chairman,  members  of  the  Committee, 
and  Representative  Fazio. 

I  am  here  today  representing  the  Multiple  Species  Conservation 
Program  as  the  Chair  and,  as  Chair,  we  are  asked  by  the  city  of 
San  Diego  to  provide  review  and  input  for  the  Multiple  Species 
Conservation  Program,  which  we  do  call  the  MSCP. 

It  is  my  understanding  that  Congressman  Cunningham  reported 
to  you  in  June  about  the  purpose  and  intent  of  our  program  so  I 
won't  go  into  it  in  great  depth. 

Mr.  Studds,  as  your  Committee  and  the  Subcommittee  considers 
reauthorization  of  this  Act,  several  important  and  specific  changes 
and  considerations  need  to  be  considered. 

First,  the  Act  should  place  greater  emphasis  on  the  concept  of 
Multiple  Species  Conservation  Planning.  The  Act  should  (a),  clarify 
that  pre-listing  authority  for  habitat  conservation  plans  exists,  is 
preferred,  and  that  HCPs  be  prepared  for  unlisted  species;  (b)  to 
assure  that  the  HCPs  apply  to  multiple  habitat  types  within  a  con- 
tiguous planning  area;  and  (c)  specify  that  HCPs  may  include  un- 
listed species  in  their  conservation  strategies  based  on  a  realistic 
level  of  scientific  data  and  research. 

Second,  the  Act  should  expand  the  ability  of  the  U.S.  Fish  and 
Wildlife  Service  to  participate  in,  encourage,  and  approve  HCPs. 
This  can  be  accomplished  by  providing  adequate  staffing  and  fund- 
ing at  the  regional  and  field  office  levels  by  creating  a  core  of  per- 
sonnel responsible  for  HCPs. 

Third,  when  reauthorized,  the  Act  should  create  a  more  flexible 
permit  structure  which  could  enable  and  encourage  approval  of 
large-scale  multiple  species  plans  as  well  as  mandate  a  new  con- 
cept, one  of  a  master  permit  which  could  provide  biological  stand- 
ards and  guidelines,  habitat  design  criteria,  and  implementation  re- 
quirements, as  well  as  implementing  agreements  for  local  govern- 
ments to  comply  with  the  HCP. 

Cities  and  counties  may  then  use  their  normal  permitting  proc- 
ess to  assure  that  both  public  and  private  projects  comply  with  the 
subregional  HCP.  This  creation  of  shared  permit  responsibility  pro- 
vides a  substantial  incentive  to  local  governments  to  implement 
the  provisions  of  the  agreements  under  the  Act  and  makes  them  a 
partner  rather  than  an  advisor  in  habitat  and  species  conservation. 

Finally,  the  Act  should  identify  financial  incentives  and  sources 
to  encourage  multiple  species  habitat  conservation  plans.  While 
they  provide  the  ability  to  comprehensively  conserve  wildlife  habi- 
tat resources,  they  are  very  expensive.  In  the  San  Diego  region 
alone,  the  four  local  governments  sponsoring  these  plans  have 
spent  over  $5  million  in  the  last  three  years. 

Through  the  Endangered  Species  Act,  the  Federal  Government 
should,  (a)  provide  matching  Federal  funds  for  the  preparation  of 
large-scale  HCPs  which  meet  appropriate  criteria;  and  (b)  reevalu- 
ate the  national  policies  which  are  preventing  moneys  from  the 
Land  and  Water  Conservation  Fund  and  other  sources  from  being 
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applied  to  implement  HCPs  through  the  acquisition  of  land;  and  (c) 
p)ermit  market  incentives  which  will  facilitate  implementation  of 
HCPs  locally. 

For  example,  when  a  large-scale  HCP  system  is  approved,  the 
plan  should  facilitate  the  exchange  of  fragmented  or  lower  quality 
habitat  outside  of  the  preserve  system  for  high  quality  habitat 
inside  the  preserve  system.  This  kind  of  flexibility  has  the  affect  of 
allowing  economic  activity  while  assuring  that  the  best  habitat  is 
saved. 

It  is  a  tremendous  challenge  to  provide  guarantees  of  bio-diversi- 
ty in  the  San  Diego  region.  Our  county  alone  has  39  fully-protected 
plant  and  animal  species  including  almost  60  percent  of  the  U.S. 
population  of  the  recently  listed  gnatcatcher.  We  have  122  more 
candidate  species  and  140  additional  species  on  the  primary  lists  of 
major  conservation  organizations. 

The  challenge  is  intensified  by  our  region's  numerous  landown- 
ers and  jurisdictions.  A  great  degree  of  cooperation  and  coordina- 
tion has  been  shown  to  date  among  entities,  yet  there  has  been 
considerable  debate  and  discussion. 

The  MSCP,  in  which  I  am  involved,  is  one  of  four  major  planning 
efforts  including  the  North  County  Multiple  Habitat  Conservation 
program,  the  County  Open  Space  and  Wildlife  program,  and  the 
Carlsbad  HCP.  Together,  we  provide  seamless  coverage  of  the  4200- 
square-mile  region.  All  four  groups  meet  regularly  as  the  Regional 
Coordinating  Committee. 

The  Federal  Endangered  Species  Act  should  anticipate  and  facili- 
tate the  implementation  of  these  planning  efforts.  As  currently 
drafted,  this  is  not  the  case.  The  current  regulatory  structure  of 
the  Act  has  caused  acrimony,  economic  hardship,  litigation,  and 
left  many  issues  unresolved,  and  in  more  than  a  few  cases,  has 
done  little  on  behalf  of  the  species  needing  protection. 

In  conclusion,  we  encourage  you  to  include  methods  to  finance 
planning  and  acquisition  of  land  into  the  Act.  Regulatory  and 
permit  structures  which  make  local  governments  a  partner  in  im- 
plementing the  purposes  of  the  Endangered  Species  Act  should  also 
be  included.  A  partnership  among  all  levels  of  governments  and 
local  and  public  and  private  sectors  should  be  the  goal  of  the  Sub- 
committee. 

I  invite  your  entire  Subcommittee  down  to  our  region  to  see  first- 
hand our  habitat  conservation  planning.  The  city  of  San  Diego 
would  be  happy  to  host  a  visit  and  show  you  our  proactive  plan- 
ning efforts. 

Thank  you. 

[The  prepared  statement  of  Ms.  Scarborough  can  be  found  at  the 
end  of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much;  we  will  be  in  San  Diego  to- 
night, come  to  think  of  it.  I  appreciate  that. 

Ms.  Cindy  Domenigoni  of  the  California  Farm  Bureau. 

Did  I  pronounce  you  correctly? 

Ms.  Domenigoni.  Yes,  perfect. 

Mr.  Studds.  Hallelujah;  thank  you. 
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STATEMENT  OF  CINDY  DOMENIGONI,  CHAIR,  ENDANGERED 
SPECIES  COMMITTEE,  CALIFORNIA  FARM  BUREAU  FEDERATION 

Ms.  DoMENiGONi.  Thank  you,  Mr.  Chairman,  members  of  the 
Committee,  Congressman  Fazio  for  the  opportunity  to  testify  before 
you  today. 

I  am  fifth-generation  family  farmer  representing  the  Riverside 
County  Farm  Bureau.  As  Chairman  of  the  California  Farm  Bureau 
Federation  Endangered  Species  Committee,  I  am  here  today  also 
voicing  the  concerns  of  more  than  75,000  member  families  of  our 
Federation,  many  of  whom  have  become  the  innocent  victims  of 
the  Endangered  Species  Act. 

I  speak  from  personal  experience  with  the  Endangered  Species 
Act.  More  than  half  of  our  farm's  3100  acres  of  dry  land  wheat, 
barley,  alfalfa,  and  beef  cattle  has  been  severely  impacted  by  the 
listing  of  the  Stephens  Kangaroo  Rat  in  1988.  We  have  been  forced 
to  idle  800  acres  of  our  land  due  to  restrictions,  even  though  our 
family  has  farmed  and  co-existed  with  the  species  for  the  last  120 
years. 

The  Federal  protections  afforded  the  rat  have  stripp)ed  us  of  our 
fundamental  property  rights,  diminished  our  land  values,  and 
drained  our  farm's  financial  resources. 

We  have  incurred  nearly  $400,000  in  lost  income,  direct  and  indi- 
rect expenses,  due  to  the  Kangaroo  Rat  restrictions.  Because  of  our 
problems,  we  have  had  to  add  biologists,  consultants,  and  attorneys 
to  our  farm  payroll,  creating  an  added  production  expense  and  fi- 
nancial burden. 

It  has  been  an  emotional  and  p)ersonal  ordeal  for  the  three  gen- 
erations of  our  family  still  living  on  the  farm. 

Our  family  and  other  farmers  in  the  area  continue  to  pay  proper- 
ty taxes  on  lands  we  cannot  use.  If  the  800,000  (sic)  acres  of  K-Rat 
preserve  lands  are  removed  from  county  tax  rolls,  it  will  severely 
impact  county  revenues  and  threaten  important  public  services. 

We  are  one  of  many  family  farms  across  California  that  unfortu- 
nately share  the  same  type  of  horror  story  I  have  described.  Protec- 
tions for  the  winter-run  chinook  salmon  have  curtailed  pumping  in 
the  Glenn-Colusa  and  Anderson-Cottonwood  Irrigation  Districts. 
Many  fear  the  listing  of  the  Delta  smelt  will  inflict  chronic  water 
shortages  on  farms  and  cities  statewide.  The  list  goes  on  and  on 
and  on. 

We  need  to  change  the  law  to  achieve  the  goal  of  species  protec- 
tion without  destroying  the  critical  habitat  that  we  call  family 
farms. 

Farm  Bureau  advocates  sensible  changes  to  devise  a  law  that 
will  work.  The  Act  has  failed  in  its  mission  to  recover  species, 
fueled  divisions  among  interest  groups,  and  furthered  land  use  reg- 
ulations in  ways  that  the  Act's  original  sponsors  never  dreamed  of. 

We  are  in  a  position  to  offer  practical  solutions  to  these  prob- 
lems. 

It  is  time  to  recognize  that  farmers  and  ranchers  are  valuable 
allies  in  conserving  and  protecting  our  endangered  species.  Provid- 
ing compensation  will  make  this  partnership  stronger  and  more 
productive  in  species  protection. 
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The  way  species  are  listed  is  the  initial  problem.  Under  current 
law,  the  adverse  economic  and  social  impacts  of  a  listing  not  only 
are  not  considered,  they  are  completely  ignored.  The  Federal  Gov- 
ernment should  make  a  detailed  economic  study  that  details  how 
local  government,  jobs,  housing  availability  and  cost,  essential 
public  services,  and  how  the  quality  of  life  in  communities  will  be 
affected  by  a  proposed  listing.  A  species  recovery  plan  must  include 
the  total  costs  associated  with  acquisition  of  habitat  and  the  direct 
and  indirect  costs  involved. 

Section  9  of  the  Act  prohibits  any  person  from  taking  a  listed 
species.  "Taking"  has  been  broadly  interpreted  to  include  not  only 
lulling  or  injuring  a  listed  species,  but  also  doing  anything  that 
might  adversely  affect  the  habitat  of  a  species. 

Instead  of  imposing  blanket  restrictions  on  land  use,  it  seems  a 
wiser  use  of  resources  to  search  for  ways  for  both  species  and  man 
to  co-exist. 

A  requirement  to  peer  review  would  help  ensure  the  best  scien- 
tific evidence  is  used  to  determine  if  a  species  needs  protection.  Too 
often,  these  decisions  are  made  on  sketchy  or  incomplete  informa- 
tion. Consideration  also  needs  to  be  given  to  the  status  in  the  en- 
tirety of  a  species  range.  Political  boundaries  should  not  be  a  factor 
in  determining  regional  listings  within  the  United  States. 

At  the  heart  of  the  matter,  the  Endangered  Species  Act  must 
ensure  protection  of  our  constitutional  rights  as  private  property 
owners.  Landowners  must  be  fairly  compensated  for  all  takings  of 
private  property  for  endangered  species  protection.  While  there  is  a 
public  interest  in  species  protection,  it  is  unfair  to  place  the  cost  of 
species  protection  squarely  on  the  backs  of  a  small  number  of  pri- 
vate landowners. 

There  must  be  proper  compensation  given  for  any  action  that  di- 
minishes the  land  value  or  use  of  our  farm  land.  The  Federal  Gov- 
ernment should  foot  the  bill  for  the  protections  that  it  mandates. 

There  needs  to  be  a  better  system  of  public  notification  of  pro- 
posed listings.  The  current  practice  of  using  the  Federal  Register 
to  announce  proposed  listings  does  not  provide  adequate  public 
notice.  A  better  method  would  be  to  include  notices  with  maps  of 
affected  lands  in  general  circulation  newspapers  in  affected  com- 
munities, notices  to  affected  landowners,  and  time  for  public  input 
into  the  hearing  process. 

California  farmers  are  being  overwhelmed  by  this  law.  Nearly 
one-third  of  the  3600  species  under  active  review  for  listing  are 
found  in  California.  We  must  find  a  better  way  to  restore  balance 
and  fairness  in  the  law  before  it  destroys  the  foundation  of  farming 
and  the  economic  and  social  fiber  of  our  communities.  These  pro- 
posed changes  would  make  the  law  work  better  for  both  species 
and  humans. 

Thank  you. 

[The  prepared  statement  of  Ms.  Domenigoni  can  be  found  at  the 
end  of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much;  I  really  appreciate  that. 

Next  is  Dr.  Dennis  Murphy  of  the  Department  of  Biological  Sci- 
ences at  Stanford. 

Dr.  Murphy. 
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STATEMENT  OF  DR.  DENNIS  MURPHY,  DIRECTOR.  CENTER  FOR 

CONSERVATION  BIOLOGY 

Dr.  Murphy.  Thank  you. 

It  is  an  honor  to  address  your  at  this  crossroads  in  the  history  of 
what  I  believe  is  the  most  important  piece  of  environmental  legisla- 
tion in  this  country. 

My  name  is  Dennis  Murphy;  I  am  Director  of  the  Center  for  Con- 
servation Biology  at  Stanford  University,  which  makes  me  next 
door  neighbor  to  the  next  World  Series  champion  San  Francisco 
Giants. 

Mr.  Studds.  Your  time  has  expired. 

Dr.  Murphy.  We  may  meet  the  Sox  in  October. 

While  I  come  to  you  from  an  academic  position.  My  credentials 
pertinent  to  this  exercise  are  far  from  the  ivory  tower.  My  history 
with  conflict  resolution  and  the  Endangered  Species  Act  and  my  fa- 
miliarity with  Habitat  Conservation  Planning  under  Section  10(a) 
led  Governor  Wilson  to  appoint  me  as  chair  of  the  Scientific 
Review  Panel  for  the  first  ever  Natural  Communities  Conservation 
Plan  in  the  coastal  sage  scrub  of  southern  California. 

The  task  of  the  plan  and  the  panel  was  to  develop  conservation 
guidelines  for  more  than  a  quarter  of  a  million  acres  of  scrub  habi- 
tat and  the  species  that  depend  on  the  sage  scrub.  Despite  past  ex- 
periences, nothing  could  have  prepared  me  to  meet  the  daunting 
challenge  of  creating  and  defending  a  science-based  program  that 
could  keep  developers  and  environmentalists,  so  long  contentious, 
at  a  single  planning  table.  To  date,  I  think  we  have  succeeded. 

I  stress  that,  despite  the  political  posturing  that  has  surrounded 
both  the  Natural  Communities  Conservation  Planning  effort  and 
the  implementation  of  the  Endangered  Species  Act,  that  my  com- 
ments and  my  recommendations  here  are  patently  apolitical.  I 
have  been  specifically  asked  by  the  National  Academy  of  Sciences 
to  State  that  I  serve  on  their  Committee  for  Scientific  Issues  in  the 
Endangered  Species  Act,  a  Committee  expected  to  render  opinions 
not  colored  by  political  bias. 

I  also  acknowledge  my  role  on  that  Committee  because,  among 
the  six  charges  given  that  Committee  by  Chairman  Studds  and  his 
colleagues,  are  three  that  we  are  dealing  with  successfully  in  south- 
ern California.  Those  three  are  habitat-focused  conservation  plan- 
ning, recovery  planning,  and  issues  related  to  the  timing  of  conser- 
vation efforts. 

Our  approach  has  been  to  deal  with  all  three  at  once.  It  was  an 
approach  and  a  response  born  of  necessity.  Importantly,  it  is  a  re- 
sponse that  does  not  require  sweeping  changes  in  the  current  Act 
nor  necessarily  the  conferral  of  Federal  responsibilities  to  State  or 
other  government  agencies. 

I  want  to  take  advantage  of  submitting  to  your  staff  more  exten- 
sive technical  comments  after  this  hearing,  but  a  few  observations 
on  these  three  key  scientific  considerations  in  our  program  are  in 
order. 

First,  regarding  habitat  conservation,  we  practitioners  often 
forget  our  marching  orders  from  Congress.  The  stated  purpose  of 
the  1973  Act,  to  conserve  the  ecosystems  upon  which  threatened 
and  endangered  species  depend,  is  a  forceful  recognition  of  the  bio- 
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logical  consequences  of  habitat  destruction.  Habitat  conservation 
planning  thus  is  not  a  subtext  of  the  Act,  it  is  the  reason  for  being 
of  the  Act.  Yet  we  continue  to  treat  heroic  management  actions, 
such  as  translocations  and  captive  breeding,  as  acceptable  alterna- 
tives to  the  maintenance  of  healthy  ecosystems. 

A  framework  now  exists  to  link  demographic  data  with  specially 
explicit  models  of  population  dynamics  in  order  to  predict  the  fates 
of  species  and  habitats  under  various  scenarios  of  resource  extrac- 
tion and  land  use  development.  What  we  can  and  must  do  is 
revamp  our  listing  priorities  and  recognize  and  confer  protection  to 
species  like  the  California  gnatcatcher,  whose  protection  promises 
to  obviate  the  need  for  listing  of  other  species.  As  Monica  Florian 
noted,  it  is  not  the  listing  of  a  single  species  that  she  fears,  but  the 
threat  of  seemingly  endless  modifications  of  plans  to  respond  to  an 
endless  queue  of  listing  candidates.  By  focussing  on  the  coastal 
sage  scrub  ecosystem,  not  just  the  California  gnatcatcher,  we  hope 
to  see  our  first  and  our  last  vertebrate  listing  from  this  habitat. 

The  second  point  regards  recovery  plans.  A  listed  species  without 
a  well-designed,  habitat-focussed  recovery  plan  is  a  species  that  in- 
evitably will  be  further  compromised.  Most  listed  species  lack  re- 
covery plans  and,  unfortunately,  most  existing  recovery  plans  are 
so  lacking  in  environmental  planning,  that  they  tend  to  misdirect 
future  conservation  efforts.  But  that  trend  seems  to  be  reversing. 
Recovery  plans  for  northern  spotted  owls  and  desert  tortoises,  the 
Forest  Service's  plan  for  the  California  spotted  owl,  and  the  inter- 
im prescriptions  for  the  California  gnatcatcher  show  that,  when 
academic  and  agency  biologists  join  efforts,  high  quality  planning 
documents  can  emerge;  and,  in  the  latter  two  cases,  they  have  pre- 
ceded the  listings  themselves. 

Public  support  for  the  Endangered  Species  Act  is  immeasurably 
damaged  by  agency  decisions  that  can  appear  arbitrary  and  capri- 
cious in  the  absence  of  clear  guidance  from  a  quality  recovery  plan. 
Under  such  circumstances,  agency  decisions  inevitably  are  not 
based  on  the  best  available  scientific  evidence  but  on  expedience 
and  the  avoidance  of  litigation. 

In  southern  California,  clear,  up-front  identification  of  ecosystem- 
based  conservation  goals  and  the  development  of  an  integrated  re- 
search and  monitoring  program  has  brought  order  to  listing,  to  per- 
mitting, and  to  recovery.  Our  approach  assures  that  agency  deci- 
sions are  consistent  and  defendable.  Public  support  appears  to  be 
following. 

The  third  and  final  issue  is  the  issue  of  timing  of  conservation 
actions.  The  recovery  planning  process  should  start  at  or  before  the 
time  of  listing.  That  may  be  the  single  most  important  message 
from  the  California  gnatcatcher  experience.  The  press  of  develop- 
ment in  southern  California  has  relaxed  only  briefly,  leaving  a  tiny 
window  of  opportunity.  However,  the  pervasive  feeling  is  that  real 
answers  are  needed  immediately.  What  we  must  do  is  bring  the 
highest  level  of  scientific  certainty  to  decisionmaking  from  the 
point  of  listing  to  the  point  of  recovery.  Therefore,  as  early  as  pos- 
sible, we  must  begin  the  process  of  data  acquisition  to  resolve 
issues  related  to  permitting  for  take. 

In  summary,  the  Endangered  Species  Act  must  focus  on  ecosys- 
tem and  habitat  conservation  for  species  most  likely  to  confer  pro- 
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tection  to  others,  it  must  initiate  real  recovery  planning,  and  it 
must  do  both  in  a  timely  framework.  These  are  prescriptions  that 
do  not  require  massive  changes  in  the  current  Act  language.  Some 
wordsmithing  and  a  clarification  of  Congressional  intent  may  be  all 
that  is  necessary  to  realize,  on  the  national  scale,  what  I  believe 
will  be  a  great  conservation  success  in  southern  California. 

Thank  you. 

[The  prepared  statement  of  Dr.  Murphy  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  sir. 

The  final  member  of  the  panel  is  Mr.  Bill  Yeates  who  is  also  an 
attorney  here  in  Sacramento. 

Mr.  Yeates. 

STATEMENT  OF  BILL  YEATES.  ESQ.,  LAW  OFFICES  OF  REMY  AND 

THOMAS 

Mr.  Yeates.  Thank  you,  Chairman  Studds,  Mr.  Fazio  and  Honor- 
able Members  of  the  Subcommittee  and  respective  members  of  this 
panel  and  the  others  that  have  testified  and  those  that  will. 

I  appreciate  the  opportunity  provided  me.  I  appreciate  also  the 
way  Dennis  Murphy  put  all  his  cards  on  the  table. 

In  my  law  firm  we  specialize  in  land  use  and  environmental 
issues.  We  publish  a  Guide  to  the  California  Environmental  Qual- 
ity Act.  We  represent  environmental  groups,  we  represent  cities, 
we  represent  counties,  we  represent  developers.  I  am  currently  rep- 
resenting the  Natural  Resource  Defense  Council;  successfully  pre- 
vailed at  the  Superior  Court  on  the  question  of  whether  the  Fish 
and  Game  Commission  appropriately  considered  the  decision 
whether  to  place  the  California  gnatcatcher  on  a  State  "candidacy" 
listing. 

A  lot  of  our  clients  would  just  as  soon  have  the  Endangered  Spe- 
cies Act  go  away. 

The  context  in  which  I  presented  my  written  testimony — and  I 
am  sorry,  there  is  a  lot  of  typographical  errors  I  noticed  as  I  quick- 
ly put  it  together — was  from  the  standpoint  of  a  westerner  trying 
to  explain  to  a  Congressman  from  Massachusetts  that  what  we  are 
going  through  here,  a  discussion  about  the  Endangered  Species  Act, 
we  have  done  for  generations  just  over  the  development  of  the 
west. 

Wallace  Stegner,  who  the  Governor  quoted,  I  think  described  and 
studied  the  West  best.  And  I  think  his  definition  of  the  West  as 
"hope's  native  home"  best  describes  it. 

The  Endangered  Species  Act  really  is  a  problem  for  westerners 
because  it  really  points  out  the  flaw  sometimes  in  what  we  do.  We 
have  great  accomplishments  but  they  come  at  the  cost  of  our  envi- 
ronment, an  environment  that  we  care  a  great  deal  about.  The  En- 
dangered Species  Act  requires  us  to  raise  our  head  above  the  enter- 
prise that  we  are  undertaking. 

A  lot  of  what  the  Governor  said,  I  thought,  was  really  as  you 
said,  well  stated.  I  think  what  you  have  stated  publicly  about  the 
Act,  that  many  of  the  criticisms  of  it  are  ill-conceived — as  if  to 
blame  the  Act  for  the  problems  that  we  have  created.  The  fact  that 
we  all  seem  to  consistently  talk  about  the  need  for  multi-species 
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planning,  proactive  planning,  and  all  that  kind  of  work,  is  appro- 
priate. Had  it  occurred,  there  wouldn't  be  listings.  The  Endangered 
Species  Act  is  a  reactive  program  that  suggests  that  what  we  are 
doing  today  is  wrong,  if  what  we  want  to  do  is  to  protect  something 
for  the  future. 

A  big  concern  of  mine  is,  if  our  generation  doesn't  address  this 
issue,  my  sons'  generation  will  have  to  address  this  issue,  and  the 
generations  that  follow.  I  come  from  a  family  that  had  a  tremen- 
dous contribution  to  the  West.  My  grandparents  were  pioneer  set- 
tlers in  Wyoming  and  helped  create  the  Grand  Teton  National 
Park.  It  took  them  30  years;  and  that  is  an  amazing  feat,  that  it 
took  30  years  to  preserve  an  area  as  magnificent  as  that. 

They  didn't  do  it  because  of  bio-diversity,  they  did  it  because  it 
was  an  irreplaceable  area  that  they  wanted  to  leave  for  future  gen- 
erations. I  think  that  is  our  charge  here  and  that  is  why  I  support 
many  of  the  recommendations  that  were  made  in  my  written  testi- 
mony, because  they  really  strengthen  the  Act.  I  think  it  is  appro- 
priate that  we  do  the  multi-species  planning,  but  where  we  haven't 
done  this  planning  appropriately,  the  Act  forces  us,  as  kind  of  an 
alarm  bell,  to  re-address  those  issues. 

In  many  ways,  the  Endangered  Species  Act  has  been  kind  of  a 
personal  issue.  I,  at  one  time,  represented  commercial  fishermen 
and  sports  fishermen  in  California.  One  time  in  1984,  I  think  I  vis- 
ited Mr.  Herger's  office  and  encouraged  passage  of  a  bill  to  deal 
with  some  in-stream  protections,  because  we  recognized  we  needed 
to  provide  more  in-stream  protections,  otherwise  we  were  going  to 
reach  situations  where  we  were  going  to  react  to  some  issue  or 
some  problem  that  would  force  us  to  react  to  something  rather 
than  to  plan  for  it. 

I  worked  on  many  water  development  bills  in  order  to  deal  with 
fishery  protections.  But,  in  the  end,  I  think  a  lot  of  what  we  see 
here  today  is  the  fact  that  we  need  to  do  the  better  planning  that 
has  been  recommended  by  Dr.  Murphy  and  even  by  The  Irvine 
Company.  The  Irvine  Company  certainly  has  a  commendable 
record,  but  also  recognizes  the  environmental  community  needs  to 
be  assured  that  there  are  protections  there  that  go  with  that  envi- 
ronmental planning,  because  too  many  plans,  too  many  mitiga- 
tions— I  mean,  essentially,  our  environment  has  been  mitigated  to 
death  and  we  need  to  develop  some  clear  policies  that  are  set  forth 
in  the  Endangered  Species  Act. 

Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Yeates  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  sir. 

And  thank  the  panel. 

Mr.  Fazio. 

Mr.  Fazio.  Mr.  Chairman,  I  think  there  is  clearly  an  issue  of  re- 
sources here  and  we've  had  Sue  Sutton  propose  a  sales  tax  and 
we've  had  other  people  talk  about  fees  that  somehow  should  be 
charged,  that  is  the  model  from  the  CVP  Improvement  Act.  But  I 
think  that  we  ought  to  leave  that  for  further  discussion;  I  think 
that  is  something  Congress  is  going  to  have  to  wrestle.  We  cannot 
continue  to  do  this  piecemeal  without  the  resources. 
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But  let  me  ask  one  question;  I  will  just  throw  it  out  and  see  who 
wants  to  respond. 

Do  you  all  agree  that  providing  the  agencies  with  the  authority 
to  grant  a  taking  permit  in  advance  of  listing  of  a  candidate  species 
is  the  most  important  incentive  for  private  landowners  to  get  in- 
volved on  a  voluntary  basis  in  the  conservation  planning  process? 
And  where  does  that  lead? 

Anybody  want  to  comment?  How  do  we  get  those  private  land- 
owners involved  on  a  voluntary  basis? 

Ms.  Scarborough.  I  am  not  sure  if  I  agree  that  that  would  be 
the  best  way.  But  one  way  that  we  have  used  with  the  MSCP  is  the 
master  permit  concept  and  that  is,  you  all  go  forward  together  in- 
stead of  sending  them  up  individually  to  relate  to  the  U.S.  Fish  and 
Wildlife  Service.  So  the  master  permit  concept  is  what  we  found 
has  worked  for  the  incentive. 

Mr.  Fazio.  How  did  you  get  everybody  involved  in  putting  that 
together?  What  focused  their  attention? 

Ms.  Scarborough.  The  requirement  of  the  Clean  Water  Act  for 
the  city  of  San  Diego  to  upgrade  its  sewerage  system,  which  you 
will  be  hearing  about  tomorrow. 

Mr.  Fazio.  Sure,  but  that  was  another  law  that  required  it? 

Ms.  Scarborough.  Right.  Actually,  the  Clean  Water  staff  felt  it 
was  important  to  have  public  input  and  they  established  a  working 
group  and  that  working  group  formulated  itself  into  a  formal  com- 
mittee and  appointed  myself  as  chair.  And  it  is  ongoing  and  it  is  a 
tremendous  challenge  to  keep  everybody  at  the  table  because  there 
is  a  tendency  to  want  to  leave  the  table. 

Mr.  Fazio.  Dr.  Murphy. 

Dr.  Murphy.  There  is  promise  in  this  Natural  Communities  Con- 
servation Planning  process.  I  ultimately  see  the  entire  State  of 
California,  by  subregion  and  region,  involved  in  NCCPs  and  which 
would  serve  as  our  mechanism  to  proactively  address  candidates 
and  pending  listings. 

Again,  I  think  as  Dan  Silver  pointed  out,  it  took  the  prohibitive 
bludgeon  of  the  Act  in  the  form  of  the  pending  listing  of  the  gnat- 
catcher  to  get  true  action  in  southern  California,  but  I  think  that 
lesson  may  be  one  that  we  don't  have  to  re-learn.  I  think  we  need 
an  NCCP  on  the  west  slope  of  the  Sierra  Nevada,  one  for  the  desert 
to  go  with  the  Desert  Act,  and  so  on  up  the  State. 

Mr.  Fazio.  Boyd? 

Mr.  Gibbons.  Well,  Congressman,  I  think  there  is  no  question 
that  we  need  the  Act.  The  Act  motivates  people  to  do  something 
that  is  to  the  broader  benefit  to  the  society  and  the  environment. 
That  is  what  happened  in  southern  California.  Who  could  have 
imagined  that  we  would  be  talking  about  this  huge  area,  this  large 
habitat,  all  these  jurisdictions,  the  tremendous  population  pres- 
sures, the  development  pressures  that  we  will  obviously  be  getting 
more  of  as  the  economy  recovers,  that  we  would  actually  be  produc- 
ing something  as  we  are  going  about  doing  right  now? 

It  happens  because  we've  got  the  problems  of  the  species  decline, 
we've  got  a  statute  that  has  real  teeth  in  it,  and  we  now  have  the 
cooperation  of  a  lot  of  jurisdictions  to  make  this  happen.  I  think  it 
is  a  remarkable  achievement. 
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We've  got  a  long  way  to  go  but  that,  in  itself,  is  something  worth 
remembering.  It  happened  because  the  statute  exists  and  we  now 
have  a  remarkable  contribution  by  private  citizens;  landowners; 
and  with  the  help  and  guidance  of  the  scientific  review  panel,  good 
science  behind  it. 

Mr.  Fazio.  We  are  running  out  of  time  but,  just  briefly,  Ms.  Flor- 
ian  and  then  Mr.  Yeates. 

Ms.  Florian.  I  think  the  most  important  incentive  for  the  pri- 
vate sector  to  participate  in  these  plans  is  that  the  plans  really 
mean  something  when  they  have  been  approved.  And  I  think  your 
suggestion  or  your  item  of  the  automatic  issuance  of  the  permits, 
based  on  approved  plans,  is  symbolically,  and  in  reality,  the  real 
test  of  whether  they  are  meaningful. 

Mr.  Yeates.  Mr.  Fazio,  I  think  I  agree  with  that.  One  of  the 
problems  is,  in  as  many  meetings  as  I  have  been  in  trying  to 
hammer  out  the  enforcement  mechanism  for  NCCP  prior  to  listing 
was,  the  landowner  wants  some  certainty,  but  so  does  the  environ- 
mental community.  They  also  want  the  certainty  that  these  plans 
will  be  enforced  and  carried  out  and  there  will  be  protection  of 
habitat  so  that  we  can  allow  the  taking. 

I  think  Secretary  Babbitt  is  to  be  commended  because  he  took 
what  the  State  was  unwilling  to  do,  took  the  step  to  list  the  bird  so 
that  we  have  the  enforcement  and  then  he  said,  "I  want  you  to 
carry  it  out  at  the  State  level  with  your  program."  So,  I  think  that 
was  commendable.  His  recognition  of  what  the  State  had  done.  Un- 
fortunately, we  were  unable  to  provide  the  enforcement;  and,  he 
provided  that. 

Mr.  Studds.  Mr.  Cunningham? 

Mr.  Cunningham.  Mr.  Chairman,  I  would  like  to  not  give  up  my 
question  but  I  ask  you  now  if  Mr.  Pombo  could  precede  me,  he  has 
a  scheduling  conflict. 

Mr.  Studds.  Certainly. 

Mr.  Pombo? 

Mr.  Pombo.  Thank  you. 

Although  I  agree  with  many  members  on  the  panel  that  a  coop- 
erative agreement  between  the  property  owners  and  the  environ- 
mental community  is  really  what  is  needed  to  reach  some  kind  of 
agreement  and  settlement  that  everybody  can  live  with,  what 
really  concerns  me  is  that,  in  a  lot  of  these  situations,  the  environ- 
mental community  and  the  development  community  come  to  an 
agreement  as  to  what  the  best  solution  is  and,  in  the  meantime, 
people  such  as  Ms.  Domenigoni  are  left  out  in  the  cold. 

In  fact,  they  are  the  ones  who  end  up  with  the  habitat  on  their 
property  whereas  the  development  is  continued  on  someone  else's 
property. 

And  I  would  like  to  hear  a  comment  on  how  the  property  rights 
of  the  smaller  farmers  that  are  not  interested  in  developing  their 
property,  how  they  are  protected  at  the  same  time  this  habitat  con- 
servation plan  is  put  in  place. 

Mr.  Silver.  I  think  that  exactly  how  they  are  treated  fairly  and 
how  it  works  for  them  would  have  to  be  individualized. 

But  my  point  is  that,  if  you  are  going  to  find  solutions  which  do 
work  for  many  small  property  owners,  you  can't  take  them  one  at 
a  time,  you  have  to  look  at  the  whole  region,  try  to  develop  region- 
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al  mitigation  plans,  regional  financing  mechanisms,  regional  miti- 
gation banks. 

And  I  think,  if  we  make  the  picture  bigger,  then  you  have  a 
much  better  chance  of  finding  the  equitable  results  and  finding  the 
ways  to  deal  with  people's  problems.  But,  when  you  try  to  do  it  one 
property  owner  at  a  time,  I  really  don't  think  it  can  be  done. 

Mr.  PoMBO.  I  agree  with  you  that  you  cannot  do  it  one  property 
owner  at  a  time.  But  it  seems,  many  times,  the  small  farmers  and 
ranchers  are  the  ones  that  end  up  with  the  habitat  on  their  proper- 
ty and  they  are  left  out  of  the  equation.  And  somehow  they  have  to 
be  brought  in,  notified  that  they  are  going  to  become  habitat  for  an 
endangered  species,  and  made  part  of  the  system. 

A  lot  of  times,  these  conservation  plans  seem  to  make  certain 
groups  happy  but  the  ones  who  end  up  paying  the  ultimate  price 
are  the  small  farmers  and  ranchers  that  happen  to  not  be  so  p)oliti- 
cally  involved  as  some  of  the  large  property  owners  are. 

Dr.  Murphy.  I  know  that  some  of  your  Subcommittee  staff  have 
looked  into  implementing  a  market-based  habitat  transaction 
method  that  would  use  habitat  credits  on  an  open  and  free  market. 

I  don't  know  that  we  can  be  fair  to  everybody  but  everybody 
should  have  the  right  to  fair  market  value  for  their  property.  And  I 
really  think  that,  ultimately,  if  it  is  not  during  this  reauthorization 
period,  it  will  be  sometime  in  the  future,  that  we  are  going  to  see  a 
market-based  system  for  exchanging  habitat  credits.  That  is  the 
only  way  we  can  get  there  from  here  on  private  property. 

Ms.  DoMENiGONi.  I  think,  too,  that,  if  a  property  is  going  to  be 
impacted,  whether  it  be  for  an  interim  basis  or  whether  it  be  long- 
term,  the  main  thing  with  farmers  is  that  you  pay  them.  They 
have  either  loss  of  income  during  the  time  that  their  property  may 
be  studied.  If  you  are  going  to  put  their  property  within  a  preserve, 
fairly  compensate  them  for  it,  don't  hold  them  hostage,  allow  them 
to  get  on  with  their  lives  and  get  on  with  either  farming  in  another 
area  or  whatever. 

It  is  very  important  not  to  hold  them  hostage  and  that  seems  to 
be  what  does  occur  in  some  of  these  interim  plans  as  well  as  long- 
term. 

Thank  you. 

Ms.  Scarborough.  The  MSCP  has  prop)erty  owner  representation 
and  we  try  to  accommodate  it  equitably. 

Mr.  Studds.  Thank  you  very  much. 

Mr.  Fazio  has  a  brief  remark. 

Mr.  Fazio.  Mr.  Pombo  and  I  are  going  to  the  same  place,  across 
the  other  side  of  the  county,  and  we  do  have  to  leave  at  this  point. 

And  I  simply  wanted  to  thank  you,  Mr.  Chairman,  and  the  other 
members  of  the  Committee  who  have  come,  all  the  panelists  and 
all  the  members  of  the  public  who  have  been  here  to  participate.  I 
know  that  the  last  panel  has  not  had  a  chance  to  make  its  presen- 
tation. My  staff  and  others  will  be  here  representing  me  and  I 
apologize  to  those  panelists. 

But  I  did  want  to  indicate  how  much  I  think  we  have  learned 
here  today  and  how  much  constructive  input  there  has  been  from 
people  on  all.jsides  of  this  issue  and  I  really  do  think  it  has  ad- 
vanced the  cause  of.an  improved  Endangered  Species  Act. 
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And  I  simply  wanted  to  thank  you  very  much  for  giving  us  this 
much  time. 

Mr.  Cunningham.  I  would  to  thank  Vic  Fazio  for  asking  for  us 
to  come  to  California,  it  has  done  a  lot. 

And,  Vic,  when  we  get  back  next  week,  I  would  like  to  sit  down 
with  Chairman  Studds  and  show  you  a  plan  where  I  think  we  could 
help  everything  we  are  trying  to  do. 

We  have  got  hundreds  of  thousands  of  acres  of  military  bases 
and  public  lands  that  we  could  work  with  to  help  foster  this. 

Mr.  Studds.  Thank  you  very  much  for  your  hospitality. 

Mr.  Hamburg? 

Mr.  Hamburg.  Thank  you,  Mr.  Chairman. 

A  couple  of  what  I  think  will  be  quick  questions. 

Dr.  Murphy,  I  was  heartened  by  your  statement  that  you  don't 
feel  that  the  Act  needs  massive  changes  because  I  think  that,  when 
we  go  into  this  Act  and  start  amending  it,  what  I  am  afraid  of  is 
that  we  are  going  to  create  a  whole  new  set  of  problems  that  are 
then  going  to  need  to  be  mitigated. 

So  I  am  trying  to  take  a  conservative  approach  to  what  we  need 
here  but  I  would  like  to  ask  you,  in  line  with  your  statement  that 
you  don't  feel  that  the  Act  needs  massive  change,  do  you  consider 
an  amendment  to  the  Act  calling  for  scientific  peer  review  to  be  a 
massive  change? 

Dr.  Murphy.  I  thought  I  might  hear  that  question  after  the  first 
panel. 

I  am  concerned  about  where  the  call  for  scientific  peer  review 
comes  from.  If,  in  fact,  we  are  talking  about  true  peer  review,  I 
think  there  is  absolutely  nothing  to  hide,  there  should  be  no  fear  in 
having  good  peer  review. 

However,  from  having  experience  as  a  member  of  the  Inter- 
Agency  Spotted  Owl  Scientific  Committee,  I  have  seen  attempts  by 
industry  to  inculcate  their  non-scientific  observations  into  a  plan 
process  that  was  demonstrably  made  value  neutral;  it  was  difficult 
to  deal  with.  The  call  for  peer  review  was  meant  not  to  solicit  peer 
review  from  academic  and  agency  scientists  who  knew  the  science, 
but  instead  from  ecologists  who  don't  publish  their  current  work  in 
peer  reviewed  literature:  such  a  call  could  come  from  the  environ- 
mental or  from  the  industry  side.  I  am  just  very  concerned  that 
there  be  clear,  unambiguous  language  of  what  constitutes  peer 
review. 

I  think  differences  among  scientists  are  few  regarding  a  good 
piece  of  work  like  the  Jack  Ward  Thomas  Report,  and  like  our 
gnatcatcher  and  coastal  sage  scrub  report  that  is  coming  out. 

Mr.  Hamburg.  Second,  do  you  consider  the  call  for  an  economic 
impact  analysis  to  be  done  in  the  initial  process  of  carrying  out 
this  Act,  do  you  consider  that  to  be  a  massive  change? 

Dr.  Murphy.  I  would  have  to  disagree  with  that. 

I  do  not  think  it  is  appropriate  to  have  economics  up  front.  I  do 
think  the  Act  has  allowed  for  economic  consideration  in  Section  7 
consultations,  in  10(a)  permitting,  and  recovery  plans.  There  are 
many  ways  in  which  we  can  bring  economic  considerations  into  de- 
cision-making, especially  around  permitting;  and  I  think  that  is  ap- 
propriate. 
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Mr.  Hamburg.  I  would  also  like  to  ask  just  one  question  of  Ms. 
Florian. 

You  mentioned  that  you  feel  the  HCP  provisions  in  the  Act  need 
to  be  somewhat  more  expansive  so  that  we  are  taking  into  account, 
or  it  is  more  easy  to  take  into  account,  multiple  species  approaches 
and  include  candidate  species. 

My  understanding  is  that  Section  10  already  calls  for  the  kind  of 
ecosystem  management  approach  that  is  suggested  by  this  multiple 
species  and  candidate  species  approach.  Am  I  wrong  about  that,  in 
your  opinion? 

Ms.  Florian.  In  my  opinion,  no. 

What  I  think  the  problem  is,  is  that  there  is  apparently  uncer- 
tainty about  it.  I  mean,  I  believe  and  I  have  been  advised  by  many 
attorneys,  that  what  we  are  doing  in  terms  of  habitat  conservation 
is  certainly  recognized  or  anticipated  by  the  Act.  It  is  not  clear, 
and  that  generates  conflict,  controversy.  It  keeps  the  Fish  and 
Wildlife  Service  from  being  willing  to  enter  into  agreements  to  do 
it.  And  I  think  it  seems  like  a  pretty  straight-forward  thing  that 
could  be  done  to  the  Act  to  make  it  crystal  clear  so  it  was  not  de- 
batable. 

Mr.  Hamburg.  Yes,  Dr.  Murphy,  would  you  like  to  follow  up? 

Dr.  Murphy.  Just  very  quickly. 

When  I  said  I  don't  see  the  need  for  major  changes  in  the  lan- 
guage of  the  Act,  that  statement  is  not  meant  to  ignore  the  need 
for  clear  guidance  to  Fish  and  Wildlife  Service  in  their  implemen- 
tation of  actions  as  HCPs.  The  interim  guidelines  for  HCPs  right 
now  have  a  single  line  pertinent  to  the  use  of  data  in  resolving 
problems;  they  simply  dismiss  the  ability  of  the  Service  to  come  up 
with  a  scheme  or  "cookbook"  to  apply  biological  data  to  problem- 
solving.  So,  in  fact,  agency  staff  on  the  ground  have  no  guidance 
whatsoever  on  how  to  bring  data  to  problem  resolution,  no  guid- 
ance at  all  on  the  issue  of  how  to  solve  multiple  species  planning 
problems.  I  think  the  Service  needs  a  real  road  map  for  problem 
solving. 

Mr.  Hamburg.  Well,  it  is  just  interesting  to  me  that  it  seems 
that  the  staff  of  the  Merchant  Marine  and  Fisheries  Committee 
has  pretty  good  clarity  on  this  issue  but  somehow  the  Service  does 
not.  So  maybe,  again,  we  are  having  a  problem  of  communication 
across  the  array  of  governmental  entities  and  between  the  Execu- 
tive Branch  and  the  Legislative  Branch  and  so  on. 

Mr.  Studds.  Yes,  Mr.  Cunningham? 

Mr.  Cunningham.  Thank  you,  Mr.  Chairman. 

First  of  all,  I  have  had  the  opportunity  to  walk  thousands  of 
acres  with  Mr.  Gibbons  in  the  rice  land  and  I  don't  represent  once 
ounce  of  rice.  But  I  also  know  that  the  water  that  is  important  for 
that  district  is  important. 

I  tell  you,  there  are  ducks,  there  are  geese,  there  are  quail,  there 
are  deer.  I  have  not  seen  any  garter  snakes  but  there  is  almost 
every  kind  of  species  of  wildlife. 

And  it  behooves  all  of  us  that,  in  our  planning,  that  we  also  in- 
clude the  water  storage  and  sanctuary  because  it  not  only  means 
that  where  we  can  look  at,  say,  farmers,  but  salmon  and  endan- 
gered species,  as  well. 
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But  the  Endangered  Species  Act,  in  my  opinion,  Mr.  Silver,  when 
you  said  that  we  should  not  change  it,  I  feel  that — you  have  heard 
several  amendments  proposed  here,  even  today — that,  if  we  can 
save  some  of  those  concerns  -  and  I  share  Mr.  Hamburg's  con- 
cerns— that  we  don't  want  to  mitigate  other  problems. 

But,  if  we  can  save  farms  and  provide  for  salmon  and  work  with 
conservation  planning  programs,  that  maybe  some  of  the  amend- 
ments, I  would  submit  to  you,  would  actually  strengthen  the  En- 
dangered Species  Act  for  us  to  go  forward  with.  And  I  would  rec- 
ommend that  anybody  in  the  room,  including  the  panel,  if  you 
really  want  to  work  with  a  plan  that  works,  call  Ms.  Scarborough. 

And  Mr.  Silver,  you  are  saying  $1  billion.  San  Diego  County  and 
Ms.  Scarborough's  group  raised  $5  million  just  to  look  at  conserva- 
tion planning  and  how  we  could  save  the  environment  and  work 
hand  in  hand  with  business. 

And  my  colleague,  Mr.  Pombo,  I  will  also  encourage  him  to  call 
you.  But  call  the  Governor's  office  because  they  have  been  working 
hand  in  hand  with  Ms.  Scarborough  on  this. 

And  I  guess  the  only  question  I  would  have,  or  thought  I  would 
like  to  give  you  is,  in  all  of  our  planning  for  endangered  species, 
there  is  one  key  interest,  especially  for  southern  California,  and 
that  is  water.  And  I  think  we  shoot  ourselves  in  the  foot  sometimes 
where  we  have  disinterest. 

We  had  two  water  storage  areas  that  we  wanted  to  build  down  in 
San  Diego.  We  could  not  build  them  because  we  could  not  find  a 
single  gnatcatcher  there  but  they  may  want  to  live  there  someday 
so  we  couldn't  build  a  water  storage  area. 

I  mean,  it  is  that  kind  of  planning  or  lack  of  planning,  I  think, 
that  hurts  farms,  hurts  salmon,  hurts  all  of  the  rest,  hurts  rice 
farmers  and  everything  we  are  trying  to  do  here  today. 

But  I  would  like  to  thank  the  panel,  and  I  appreciate  you 
coming. 

Mr.  Studds.  Mr.  Merger. 

Mr.  Herger.  Mr.  Chairman,  thank  you  very  much. 

Dr.  Murphy,  I  would  like  to  inquire  of  you,  just  to  follow  up  on 
some  of  your  comments  earlier  having  to  do  with  peer  review  and  I 
believe  some  concern  that  you  had  of  where  the  peer  review  comes 
from.  And  I  would  like  to  have  you  maybe  give  a  few  more  of  your 
feelings  on  this. 

And  let  me  give  you  some  background.  Having  to  do  with  an  ex- 
ample that  you  gave,  and  that  is  the  northern  spotted  owl.  Jack 
Ward  Thomas,  and  this  is  one  example  of  one  endangered  species. 

But,  looking  at  that,  in  1990,  when  the  spotted  owl  was  listed. 
Jack  Ward  Thomas  appeared  before  several  of  our  committees, 
committees  that  I  served  on,  including  this  very  Committee  that  is 
here  today,  and  at  that  time  indicated  both  verbally  to  us  before 
the  Committee  as  well  as  in  a  letter,  that  he  felt  that  there  was  at 
least  enough  data  there  to  consider  not  listing  the  northern  spotted 
owl  in  Region  5,  which  includes  California. 

Now,  since  that  time,  industry,  if  you  will — and  I  would  hope,  as 
we  talk  about  industry,  industry  are  those  companies  many  of 
which  are  privately  held,  are  small  business  people,  many  of 
them — have  gone  out  and  have  researched  the  spotted  owl,  more 
than  what  they  had  at  that  time.  And  they  have  hired  scientists,  as 
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a  matter  of  fact,  have  done  work  alongside  the  California  Depart- 
ment of  Fish  and  Game  with  their  scientists,  and  have  indeed 
found  far  more  spotted  owls  than  they  originally  thought  they  had 
in  1990,  as  a  matter  of  fact,  approximately  four  times  more  owls 
than  they  thought  they  had  in  1990. 

And  I  guess  my  question  to  you  is,  is  that  many  of  us,  I  certainly 
fall  in  this  category,  I  want  to  see  species  that  are  endangered  pro- 
tected. But  I  want  to  do  it  and  have  it  done  in  a  way  that  we  are 
not — that  we  are  including  all  the  science,  if  indeed  we  can  prove 
that — or  show  with  our  science  and  with  new  forestry  practices,  for 
example,  that  we  can  protect  this  species  or  other  species  and  still 
be  able  to  maintain  the  economic  viability  of  those  communities, 
that  we  would  be  able  to  do  it. 

And  I  guess  my  concern — and  this  is  a  concern  that  is  not  just 
for  the  spotted  owl,  but  is  for  our  agriculture,  whether  it  happened 
to  be  up  in  Goose  Lake  or  whether  it  happened  to  be  in  Glenn- 
Colusa  Counties,  or  whether  it  is  in  Butte  County  or  whatever  our 
counties  are  in  which  we  have  other  endangered  species,  what  do 
we  do,  when  we  do  go  out  and  find  more  data,  and  yet  it  would 
seem  that  those  "authorities"  are  not  accepting  this  data? 

Or  even  in  the  situation  that  Mr.  Thatch  mentioned,  and  I  would 
be  very  interested  in  hearing  more  about  your  comment  in  which, 
as  I  recall,  you  went  out  and  attempted  to  hire  or  employ  scientists 
to  find  data,  hojjefully  in  the  realm  of  preserving  endangered  spe- 
cies, but  yet  keeping  an  economy  going  in  that  area,  that,  if  I  un- 
derstood you  correctly,  you  even  indicated  that  they  were  threat- 
ened. 

Is  that  right,  Mr.  Thatch,  that  they  were  threatened  with  their 
employment  or  with  perhaps  other  funding  to  continue  in  their  ca- 
pacity as  scientists? 

Did  I  understand  you  to  say  that  correctly? 

Mr.  Thatch.  That  is  correct.  Congressman. 

What  we  were  told  repeatedly  is,  if  they  worked  for  us,  not  to 
come  to  any  particular  position  but  merely  to  do  the  analytical 
study,  if  they  did  that,  they  would  jeopardize  their  ability  to  get 
continued  funding  from  the  agencies. 

Mr.  Herger.  Now,  are  these  accredited  scientists? 

Mr.  Thatch.  Several  of  these  were  university  professors. 

Mr.  Herger.  So  my  question:  Are  these  accredited  scientists,  as 
well  as  any  of  our  data  is  coming  from  an  accredited  scientist, 
would  the  answer  be  yes? 

Mr.  Thatch.  Correct. 

Mr.  Herger.  And  so  then  again  I  return  to  you,  Dr.  Murphy, 
how  do  we  get  input  into  this? 

When  we  have  farmers  or  different  groups,  as  Mr.  Yeates  was 
speaking  to,  or  Mrs.  Domenigoni  were  speaking  of,  in  which  our 
communities  are  working  together  to  attempt  to  solve  a  very  real 
problem  and,  when  they  actually  come  up  with  solutions,  that  the 
scientific  community  won't  accept  these  solutions  or  work  with 
them? 

Mr.  Studds.  Very  briefly,  if  you  could. 

Dr.  Murphy.  It  was  a  long  question,  I  will  try  to  be  brief  on  the 
answer;  and  it  is  complicated,  also. 

In  terms  of  the  practical 
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Mr.  Herger.  But  yet  I  believe  it  is  the  crux  of  the  problem  of 
many  of  our  areas,  certainly  of  mine. 

Dr.  Murphy.  But  I  do  think  we  are  already  solving  that. 

Jack  Ward  Thomas'  Committee  was  not  enjoined  by  Congress  to 
render  a  decision  on  listing,  but  to  come  up  with  a  scientifically- 
based  strategy  to  conserve  the  owls.  And,  in  fact,  at  that  time,  the 
estimate — the  counted  number  of  pairs  of  owls  on  the  landscape, 
both  public  and  private,  was  about  1700  pairs.  But,  in  that  docu- 
ment that  Jack  Ward  Thomas  report,  it  was  estimated,  at  that 
time,  by  the  Committee  that  there  were  somewhere  in  the  vicinity 
of  3,000  pairs  of  owls  in  Washington,  Oregon,  and  northern  Califor- 
nia. 

So  we  had  already  addressed  the  issue  of  whether  there  were 
more  on  the  landscape  than  we  expected  there  were.  We  referred 
to  the  owl  as  imperiled  because  it  was  not  our  job  to  deem  it 
threatened  or  endangered  under  the  Act.  But  I  think  what  is  really 
crucial  here  is  that,  in  the  case  of  the  northern  spotted  owl,  it  is 
not  just  numbers  but  trajectories  that  we  are  concerned  about. 

In  the  five  years  from  the  beginning,  from  the  application  of  the 
so-called  SOHA  system,  in  1988,  on  the  public  lands,  through  the 
lawsuits  that  have  occurred  after  the  Jack  Ward  Thomas  plan  was 
published,  we  have  seen  a  decline  on  the  public  lands,  where  most 
of  the  trees  still  remain.  Hence,  the  owl  continues  to  decline,  even 
in  the  face  of  the  listing. 

But  I  think  what  we  put  together  for  that  conservation  strategy 
was  the  kind  of  scientific  forum  that  you  want  to  see.  It  is  what  we 
have  put  together  in  southern  California,  it  was  what  was  put  to- 
gether by  the  Forest  Service  to  deal  with  the  problems  related  to 
the  California  spotted  owl.  It  has  been  what  is  put  together  for  the 
recovery  plan  for  the  desert  tortoise  in  the  southwest.  And,  in  fact, 
the  Service  has  been  moving  increasingly  toward  outside  scientific 
input. 

My  hope  would  be,  when  you  call  for  peer  review,  that  a  group  of 
peers  to  review  would  be  those  that  could  be  agreed  upon  by  indus- 
try, by  the  environmental  community,  as  well  as  by  scientists  out- 
side of  the  agencies. 

Mr.  Studds.  I  regret  having  to  intervene  but,  as  I  understand  it, 
one  of  the  factors  in  the  success  of  Southwest  Airlines  is  there  on- 
time  departures.  So  I  am  going  to  have  to  step  in;  I  do  apologize. 

I  want  to  thank  the  panel  enormously.  Once  again,  you  have  en- 
dured all  of  us  with  great  dignity  and  we  appreciate  it.  You  have 
told  your  stories  in  a  most  compelling  fashion. 

We  will  go  now  to  our  final  and  small,  but  I  am  very  sure  spe- 
cial, panel. 

Our  final  panel  is  a  small  but  distinguished  one  to  address  ques- 
tions with  regard  to  the  impact  of  the  Act  on  forestry  matters. 

We  will  begin  with  Mr.  Robert  Taylor,  the  Director  of  Wildlife 
Ecology  for  the  California  Forestry  Association. 
Mr.  Taylor,  welcome. 
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STATEMENT  OF  ROBERT  J.  TAYLOR,  DIRECTOR  OF  WILDLIFE 
ECOLOGY,  CALIFORNIA  FORESTRY  ASSOCIATION 

Mr.  Taylor.  By  way  of  introduction,  I  have  a  Ph.D.  in  biology 
from  the  University  of  CaUfornia  at  Santa  Barbara.  For  18  years,  I 
taught  biology,  ecology,  and  wildlife  management  at  the  University 
of  Minnesota,  at  Clemson  University,  and  at  Utah  State  Universi- 
ty. 

During  that  time,  I  conducted  research  on  the  behavior  and  pop- 
ulation dynamics  of  predatory  animals  and  published  extensively 
in  the  peer  review  literature. 

I  am  currently  Director  of  Wildlife  Ecology  for  the  California 
Forestry  Association,  a  trade  association  of  the  forest  industry 
where  I  do  research  and  j)olicy  work  on  endangered  species. 

I  am  here  to  represent  to  you  some  of  the  concerns  I  share  with 
the  forest  products  industry  in  this  State  over  how  the  Endangered 
Species  Act  is  written  and  enforced.  I  have  examined  both  H.R. 
1490  and  H.R.  2043  and  find  that,  while  both  Bills  make  needed  im- 
provements, H.R.  1490  comes  much  closer  to  dealing  with  the  con- 
cerns of  this  industry. 

We  support  the  Tauzin-Fields  Bill,  in  particular,  its  improve- 
ments in  consultation,  recovery  planning,  and  the  role  of  private 
property  owners. 

The  comments  I  shall  make  today  are  meant  as  suggestions  for 
improvement. 

Elsewhere  in  the  country,  people  usually  worry  about  only  one 
listed  species  at  a  time.  Because  of  this,  their  concerns  tend  to 
focus  on  the  provisions  of  the  Act  that  deal  with  management  of 
those  species.  Here  in  California,  owners  of  large  amounts  of  land 
are  forced  to  cope  with  many  listed  species. 

We  share  with  other  regions'  concern  over  how  to  manage  those 
species,  but  we  are  even  more  concerned  with  the  process  by  which 
those  species  are  identified,  the  listing  process.  None  of  the  bills  I 
have  seen,  introduced  or  in  draft,  deals  adequately  with  the  weak- 
nesses of  the  listing  process. 

Since  I  am  a  scientist,  I  shall  focus  primarily  upon  two  scientific 
problems  with  the  listing  process.  My  written  comments  mention  a 
third,  the  quality  of  the  data  employed,  which  is  obviously  a  con- 
cern of  yours. 

The  two  problems  I  shall  address  are,  first,  the  failure  of  the  U.S. 
Fish  and  Wildlife  Service  to  define  all  of  the  biological  terms  in  the 
Act,  and  second,  the  lack  of  distinction  between  a  population  made 
small  by  a  failure  to  thrive  and  a  population  made  small  by  the 
intersection  of  its  range  with  a  political  border. 

Problem  one:  Twenty  years  into  administering  the  Endangered 
Species  Act,  the  U.S.  Fish  and  Wildlife  Service  has  yet  to  define 
adequately  some  of  its  most  common  terms.  I  shall  mention  two. 

The  most  important  of  these  is  "distinct  population  segment." 
Current  efforts  by  the  Service  to  define  this  smallest  of  protectable 
units  seem  to  be  generating  little  more  than  other  equally  unde- 
fined terms.  The  National  Marine  Fisheries  Service  is  doing  better 
at  the  job  but  I  don't  believe  that  it  has  yet  solved  the  problem 
either. 
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To  be  fair  to  the  Fish  and  Wildlife  Service,  nothing  has  caused 
more  bickering  among  systematic  biologists  than  the  question  of 
how  to  define  significant  evolutionary  units  within  a  species.  I  fear 
biologists  may  never  agree  on  what  collection  of  organisms  com- 
prises a  protectable  population  segment. 

This  problem  can  no  longer  be  left  in  the  hands  of  bureaucrats,  it 
must  be  solved  in  the  wording  of  the  Act  by  defining,  preferably  in 
unambiguous  molecular  terms,  the  degree  of  genetic  difference  be- 
tween two  populations  that  marks  them  as  distinct  population  seg- 
ments. 

A  second  term  that  has  never  been  given  a  definition,  amazingly 
enough,  is  a  species  "range."  While  the  Act  refers  to  range  or  geo- 
graphic distribution  repeatedly,  you  will  have  a  difficult  time  find- 
ing any  two  textbooks  in  ecology  that  agree  on  how  a  range  bound- 
ary is  to  be  defined.  I  could  give  you  five  different  published  defini- 
tions right  now,  any  one  of  which  can  be  defended  as  reasonable 
under  some  circumstances  and  as  unreasonable  under  others. 

Knowing  where  a  species  range  ends  is  critical  to  assessing  its 
status.  Yet,  as  with  distinct  population  segments,  I  fear  that  a  defi- 
nition of  range  will  never  emerge  voluntarily  from  the  U.S.  Fish 
and  Wildlife  Service. 

Problem  number  two:  The  Endangered  Species  Act  fails  to  distin- 
guish between  species  that  are  genuinely  endangered,  species  such 
as  the  condor  or  the  black-footed  ferret,  and  species  whose  popula- 
tions appear  small  solely  because  their  ranges  are  intersected  by 
political  boundaries,  species  such  as  the  wolf,  the  grizzly,  the  Ever- 
glades snail  kite.  These  latter  species  may  merit  protection  for  a 
variety  of  reasons  but  not  because  they  are  in  danger  of  extinction. 

Good  wildlife  management  requires  that  the  range  of  such  a  spe- 
cies be  defined  precisely  and  solely  in  biological  terms  and  that  it 
not  be  listed  until  joint  management  agreements  are  negotiated 
with  other  nations  sharing  this  range,  much  as  is  now  being  done 
with  migratory  birds. 

In  conclusion,  I  must  point  out  that  those  who  drafted  this  legis- 
lation more  than  20  years  ago  were  indirectly  responsible  for  the 
emergence  of  the  contemporary  scientific  specialties  that  do  the 
work  of  the  Endangered  Species  Act.  You,  their  political  descend- 
ants, must  assume  even  more  responsibility  for  understanding  and 
managing  these  scientific  specialties. 

The  U.S.  Fish  and  Wildlife  Service  has  shown  neither  interest 
nor  ability  in  doing  this  on  its  own  and  that  is  why  I  approach  you 
with  a  plea  for  legislative  remedy.  I  ask  you  to  walk  the  thin  line 
between  damaging  the  political  independence  of  scientists  on  the 
one  hand  and,  on  the  other,  allowing  them  to  ignore  fundamental 
problems  in  the  Endangered  Species  Act. 

Thank  you. 

[The  prepared  statement  of  Mr.  Taylor  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  sir. 

The  distinction  of  being  our  final  witness  falls  to  Mr.  Louis 
Blumberg,  Assistant  Regional  Director  of  The  Wilderness  Society. 

Mr.  Blumberg,  welcome. 
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STATEMENT  OF  LOUIS  BLUMBERG,  ASSISTANT  REGIONAL  DIREC- 
TOR, CALIFORNIA/NEVADA  OFFICE.  THE  WILDERNESS  SOCIE- 
TY 

Mr.  Blumberg.  Thank  you,  Mr.  Chairman,  and  Congressman 
Fazio  in  absentia,  for  inviting  me  here  to  testify  today  on  the  En- 
dangered Species  Act. 

The  focus  of  my  work  at  The  Wilderness  Society  is  on  Federal 
forest  issues.  I  am  also  a  member  of  the  California  Spotted  Owl 
Policy  and  Implementation  Planning  Team  that  Dr.  Murphy  spoke 
about. 

The  Wilderness  Society  is  a  strong  supporter  of  the  Endangered 
Species  Act.  We  believe  the  Act  is  working  well  and  it  should  be 
strengthened  while  it  is  being  reauthorized. 

Mr.  Chairman,  The  Wilderness  Society  is  part  of  the  Endangered 
Species  Coalition,  a  coalition  of  72  organizations  with  a  combined 
total  of  over  5  million  members  which  wholeheartedly  support  your 
Bill,  H.R.  2043,  to  reauthorize  the  Act. 

The  main  focus  of  my  testimony,  which  I  have  submitted,  is  on 
the  relationship  of  the  Act  with  forestry  and  the  national  forests  in 
California.  As  you  may  have  surmised  from  your  visits  here  and 
your  conversations,  we  have  two  subspecies  of  spotted  owls,  one  in 
the  north  which  is  a  listed  species,  listed  as  threatened,  and  an- 
other subsj)ecies,  the  California  spotted  owl  in  the  Sierra  Nevada, 
which  is  not  listed. 

The  comparison  between  these  two  populations  and  the  steps 
taken  to  conserve  them  sheds  important  light  on  the  Act  and  how 
it  might  be  strengthened. 

A  couple  of  quick  points  about  the  northern  spotted  owl,  a  couple 
of  lessons,  is  that,  for  20  years,  the  Forest  Service  has  listed  the 
northern  spotted  owl  as  a  management  indicator  species,  yet  the 
Forest  Service  chose  to  ignore  the  increasing  wealth  of  scientific  in- 
formation that  showed  the  northern  owl  was  in  decline. 

Because  the  Forest  Service  failed  to  change  its  management 
strategy  ahead  of  time,  the  owl's  population  declined  to  a  point 
where  an  Endangered  Species  Act  was  necessary. 

Also,  contrary  to  popular  understanding,  it  is  not  the  Endan- 
gered Species  Act  that  Judge  Dwyer  cited  in  his  injunction,  it  was 
actually  the  National  Forest  Management  Act  and  the  National 
Environmental  Policy  Act. 

It  is  also  important  to  note  that  the  Endangered  Species  Act  list- 
ing and  the  injunction,  neither  one  have  stopped  logging  in  north- 
ern California.  At  least  three  private  timber  landowners  have 
plans  to  log  in  owl  habitat;  one  is  an  approved  HCP.  Almost  one 
and  a  half  billion  board  feet  of  timber  was  logged  on  private  lands 
in  northern  California  last  year,  which  is  about  16  percent  less 
than  the  1.8  billion  board  feed  logged  in  1990. 

The  public  lands  of  northern  California  of  the  four  national  for- 
ests delivered  329  million  board  feet  which  was  logged  last  year; 
100  million  board  feet  was  sold. 

Contrary  to  some  of  the  criticisms  raised  earlier  today,  economic 
concerns  are  considered  in  the  Act.  Nationally,  of  the  more  than 
120,000  Federal  actions  reviewed  under  the  ESA  between  1979  and 
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1991,  less  than  1  percent  were  found  to  jeopardize  a  listed  species 
and  only  34  projects  were  canceled. 

There  are  many  phases  in  the  implementation  of  the  Act  where 
economic  concerns  are  considered.  For  example,  in  the  designation 
of  critical  habitat  for  the  northern  spotted  owl  in  California,  the 
acreage  was  reduced  twice  for  economic  considerations  by  over  50 
percent  from  an  original  3.25  million  acres  eventually  to  1.4  mil- 
lion acres.  Again,  solely  for  economic  considerations. 

So  the  message  is  clear,  the  ESA  is  working,  it  has  not  brought 
about  the  economic  armRgeddon  predicted  by  the  Act's  detractors. 

The  forest  issue  is  many  more  species  than  just  owls.  As  Nat 
Bingham  testified  and  Dr.  Moyle  testified  briefly,  there  are  fish 
species  involved  in  the  forest  issue,  as  well.  A  recent  report  done 
for  the  Clinton  Administration  listed  667  species  associated  with 
older  forests  potentially  at  risk. 

Mr.  Chairman,  one  of  the  reasons  that  The  Wilderness  Society 
and  the  Endangered  Species  Coalition  supports  your  Bill  is  that  it 
will  help  Federal  agencies  get  ahead  of  the  curve.  The  recent 
events  in  the  Sierra  Nevada  centered  on  the  California  spotted  owl 
provide  a  good  example  of  one  preventive  effort.  And  I  will  try  to 
briefly  summarize  the  steps  that  went  through  in  that  effort. 

As  it  had  done  in  the  north,  the  Forest  Service  had  relied  on  the 
SOHA  strategy  for  the  protection  of  the  California  spotted  owl. 
When  this  strategy  was  discredited  by  the  Thomas  Committee  that 
Dr.  Murphy  referred  to,  the  Forest  Service  decided  that  they 
should  make  some  changes.  At  the  urging  of  The  Wilderness  Socie- 
ty, the  National  Resources  Defense  Council,  and  other  groups,  the 
Forest  Service  helped  to  convene  an  inter-agency  task  force  with 
all  State  and  Federal  land  and  wildlife  management  agencies  to 
study  and  analyze  the  California  owl  and  make  recommendations 
for  policy  changes.  One  of  the  objectives  was  to  learn  from  the  mis- 
takes of  the  process  surrounding  the  northern  owl  to  avoid  the 
need  for  a  listing. 

A  technical  team  was  convened,  it  looked  at  the  best  available 
scientific  information,  it  made  recommendations  for  management 
change,  and  the  Forest  Service  adopted  this  management  plan  on 
an  interim  basis,  for  two  years,  pending  the  completion  of  an  Envi- 
ronmental Impact  Statement. 

However  critics,  mainly  the  timber  industry,  attacked  the  report, 
the  science  behind  it,  and  the  decision  to  implement  it  basically  be- 
cause they  did  not  like  the  outcome. 

Mr.  Chairman,  I  think  that,  in  order  for  all  these  preventive  ef- 
forts to  work  that  we  have  heard  about  today,  that  people,  busi- 
nesses, and  industry  must  be  willing  to  change.  If  they  don't  like 
the  message,  they  should  not  be  attacking  the  ESA.  As  we  have 
heard  time  and  again,  it  is  our  safety  net,  it  is  our  last  resort. 

Finally,  another  reason  we  support  your  Bill  is  that  it  will  shift 
the  current  species-by-species  focus  more  toward  an  ecologically- 
based,  multi-species  approach  just  like  President  Clinton  proposed 
earlier  this  month  for  the  ancient  forest  ecosystem  of  the  north- 
west. 

Mr.  Chairman,  thank  you  again  for  holding  this  hearing  today.  I 
think  a  strong  ESA  is  going  to  be  crucial  if  we  are  to  keep  the  web 
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of  life  from  unraveling  and  to  provide  a  livable  planet  for  future 
Americans. 

Thank  you. 

[The  prepared  statement  of  Mr.  Blumberg  can  be  found  at  the 
end  of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  sir. 

Mr.  Hamburg? 

Mr.  Hamburg.  Thank  you,  Mr.  Chairman. 

Mr.  Blumberg,  you  pointed  out  that  the  amount  of  Federal  dol- 
lars that  are  invested  in  this  Act  and  in  the  whole  process  that  sur- 
rounds listing  and,  hopefully  in  some  cases  delisting,  is  rather 
small  and  you  pointed  out  that,  in  1991,  the  amount  that  the  U.S. 
Congress  appropriated  for  the  Endangered  Species  Act  was  less 
than  it  cost  to  build  one  mile  of  urban  highway.  In  fact,  I  think  you 
also  said  than  the  total  amount  spent  by  residents  of  Washington 
D.C.  at  Domino's  Pizza.  And  there  are  some  other  ones,  too;  it  is 
interesting. 

I  just  wonder  if  you  would  care  to  comment  on  just  that  issue, 
the  issue  of  the  amount  of  Federal  resources  that  we  are  putting 
toward  and  forcing  this  Act  and  how  that  may  create  situations 
where  the  Act  becomes  even  less  popular  because  processes  do  not 
move  along  in  a  timely  manner. 

Mr.  Blumberg.  Well,  we  have  heard  a  lot  today  about  resources; 
I  think  Congressman  Fazio  made  that  point  very  clear.  We  have 
heard  some  different  suggestions.  I  don't  know  how  we  feel  about  a 
national  sales  tax  but  I  do  agree  that  the  Fish  and  Wildlife  Service 
has  been  vastly  underfunded  in  terms  of  implementing  the  Endan- 
gered Species  Act.  And  you  are  right  that  that  will  tend  to  precipi- 
tate or  increase  the  loss  of  credibility  in  the  Act  that  the  public 
has. 

And  I  think,  if  we  are  to  retain  the  credibility  that  the  Act  de- 
serves, I  believe  Congress  does  need  to  increase  the  appropriation 
for  it. 

Mr.  Hamburg.  OK,  just  a  couple  of  questions  about  the  spotted 
owl. 

You  know,  this  has  been  an  ongoing  controversy  with  the  timber 
industry  and  my  colleague  from  the  Second  Congressional  District 
of  California.  I  have  heard  him  speak  passionately  on  many,  many 
occasions  about  the  fact  that  there  are  many  more  spotted  owls 
than  were  anticipated  and  there  are  spotted  owls  throughout 
second  growth  in  northern  California. 

Does  the  ESA  or  does  not  the  ESA  provide  an  administrative 
process  to  address  the  issue  of  delisting  or  removal  of  species  in  a 
part  of  their  habitat  so  that  we  can  go  back  to  something  closer  to 
a  normal  level  of  timber  harvest? 

Mr.  Blumberg.  Well  first  let  me  say,  I  would  not  agree  with  it, 
that  closer  to  a  normal  level  is  anything  greater  than  what  Presi- 
dent Clinton  is  proposing.  I  think  what  we  had  was  an  abnormal 
level  of  timber  log  harvesting  in  the  '80's. 

But,  that  being  said,  yes  indeed,  the  Endangered  Species  Act  does 
provide  provision  for  delisting  the  owl  in  some  or  part  of  its  range. 
And  I  would  suggest  that  those  that  feel  they  have  scientific  infor- 
mation that  shows  that  the  owl  does  not  need  to  be  listed,  the 
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remedy  is  available  in  the  Act  as  it  exists  now,  which  is  to  file  a 
petition  to  delist  it  in  that  part  of  the  range. 

Mr.  Hamburg.  And  one  final  question.  Was  the  Inter-Agency  Sci- 
entific Committee  aware  that  owls  were  being  found  in  second 
growth  throughout  northern  California? 

Mr.  Blumberg.  Yes,  very  much  so. 

In  fact,  let  me  quote  from  the  Committee's  report  of  the  ISC.  The 
Inter- Agency  Scientific  Committee,  on  page  19,  said  that  owls  were 
found  in  coastal  redwoods  in  northern  California  because  the  old 
growth  structural  characteristics  developed  quickly  there,  in  as  few 
as  40  to  60  years.  But  the  ISC  went  on  to  say,  "Because  these 
unique  conditions...,"  that  is  the  high  productivity  of  the  forest 
land  there  in  the  coastal  region,  "Because  these  unique  conditions 
occur  only  in  about  7  percent  of  the  owl's  range,  we  strongly  cau- 
tion against  assuming  that  they  will  occur  elsewhere." 

So  the  Committee  was  aware  of  that. 

Mr.  Hamburg.  Thank  you,  Mr.  Chairman. 

Mr.  Studds.  We  are  going  to  ascribe  no  significance  at  all  to  the 
fact  that  the  green  light  is  burnt  out. 

Mr.  Cunningham. 

Mr.  Cunningham.  Thank  you. 

Mr.  Blumberg,  do  you  have  any  scientific  credentials,  as  Mr. 
Taylor  does? 

Mr.  Blumberg.  I  have  a  masters  degree  in  environmental  policy 
from  the  University  of  California  Los  Angeles. 

Mr.  Cunningham.  Any  biological? 

Mr.  Blumberg.  I  do  not  have  a  biological  degree. 

Mr.  Cunningham.  The  reason  I  asked  is,  I  don't  have  a  single 
owl  in  my  district  but  I  do  have  gnatcatchers  and  I  look  at  the  dif- 
ference. There  is  a  million  of  these  little  guys  down  in  Mexico  and 
they  say  it  is  a  different  species,  and  where  you  are  talking  about 
the  north  and  the  south  owl. 

But  I  am  an  avid  hunter  and  I  have  walked  all  up  and  down 
northern  California  and  Washington  and  I  have  more  concern  than 
I  do  for  the  lack  of  timber.  I  walk  back  in  for  two  to  three  miles 
and  every  single  tree  on  the  highway  is  dead,  all  the  timber,  and  I 
understand  it  is  from  a  little  beetle. 

And  I  wonder  if  we  are  spending  as  much  time  trying  to  save  the 
timber  that  is  being  destroyed,  I  mean  thousands  of  acres,  by  a 
beetle  as  we  are  as  restricting  the  Forest  Service  and  the  lumber- 
jacks. 

Mr.  Blumberg.  Well,  I  might  add  that  President  Bush,  before  he 
left  office,  made  a  supplemental  appropriation  to  expedite  the  sal- 
vage logging  in  California's  forests. 

Mr.  Cunningham.  Are  we  trying  to  stop  that? 

This  is  just  personal;  I  look  and  I  see  thousands  of  acres  of  these 
trees  that  are  just  dead  and  I  don't  know  whether  we  clear-cut 
them  or  not.  But,  are  we  trying  to  stop  this?  With  the  Forestry,  are 
we  trying  to  save  the  forest? 

Mr.  Blumberg.  I  think  what  we  are  trying  to  do  is  obey  Federal 
environmental  laws  and  we  are  glad  that,  in  the  case  of  the  Cali- 
fornia spotted  owl,  the  Forest  Service  took  some  preventive  action 
and  has  come  under  sharp  criticism  for  trying  to  prevent  the  need 
for  the  listing  of  the  California  owl. 
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I  think  what  we  have  heard  today,  I  think  most  people  that  were 
on  panels  would  agree  that  we  need  to  take  preventive  action 
before  a  species  needs  to  be  listed. 

Mr.  Cunningham.  My  question  is:  Are  we  doing  anything  to  stop 
this  beetle  from  expanding  and  destroying  the  forest? 

Mr.  Blumberg.  I  guess  Mother  Nature  helped  a  lot  this  year 
with  the  heavy  rain  season. 

I  don't  think  we  can  actually  stop  the  spread  of  bark  beetles.  In 
fact,  the  Forest  Service  admits  that  logging  the  trees  will  not  stop 
the  spread  of  bark  beetles.  Logging  of  the  dead  and  dying  trees  is 
an  attempt  to  get  commercial  dollar  value  out  of  the  trees  before 
they  rot. 

Mr.  Cunningham.  Thank  you. 

Mr.  Studds.  Mr.  Herger. 

Mr.  Herger.  Well,  I  could  go  on  far  longer  than  five  minutes 
talking  with  Mr.  Blumberg.  I  just  have  a  couple  of 

Mr.  Studds.  No,  you  can't. 

Mr.  Herger.  Let  me  just  clarify  a  few  things. 

Again,  my  district  is  one  of  the  largest  in  the  Nation  and  prob- 
ably about  75  to  80  percent  of  it  is  timber.  Three  of  the  counties 
are  in  the  northern  spotted  owl  area  and  about  seven  are  in  the 
California  spotted  owl  area. 

You  opened  your  comments  by  basically,  as  I  heard  it,  basically 
alleging  that  everything  is  fine,  that  we  are  still  harvesting  about 
to  the  degree  where  we  were  before,  that  really  this  injunction  was 
not  preventing  harvesting  that  much. 

Was  that  what  you  were  implying? 

Mr.  Blumberg.  Not  at  all. 

Mr.  Herger.  OK,  well  that  is  what  it  sounded  like  you  were 
saying. 

Mr.  Blumberg.  My  point  is  that  logging  in  the— neither  the  En- 
dangered Species  Act  nor  the  National  Forest  Management  nor  the 
National  Environmental  Policy  Act  have  stopped  logging  in  north- 
ern California.  Logging  is  going  on  in  northern  California  to  the 
tune  of  about  two  billion  board  feet  this  past  year. 

Mr.  Herger.  OK,  that  is  what  I  thought  I  heard  you  say.  Well 
now  that  implies  that  our  communities  are  still  producing  the 
timber. 

Let  me  just  quote  something  that  our  regional  Forester  for 
Region  5 — which  is  all  of  California — Ron  Stewart,  mentioned 
about  a  year  ago.  He  said  that,  of  the  forests  in  California — seven 
of  which  are  in  my  district — but,  of  the  national  forests,  anywhere 
from  75  to  85  percent  of  these  forests  are  completely  off  limits  right 
now  to  any  harvesting,  either  in  national  parks,  they  are  in  wilder- 
ness areas,  for  whatever  reason,  environmental  concerns,  they  are 
off  limits  already. 

So  therefore,  at  that  time,  we  only  had  between  15  and  25  per- 
cent of  this  pie  that  we  had  to  produce  the  lumber  products,  we 
have  to  make  the  tables  out  of,  that  we  have  to  build  our  homes,  to 
produce  the  paper  that  we  have  and  every  what  else.  Recently  he 
said  that  that  percentage  of  the  pie  has  dropped  even  dramatically 
less  than  that. 

And  again,  to  hear  you  talk,  you  would  think  that  everything  is 
going  well.  Are  you  aware  that  some  42  mills  in  the  last  several 
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years  have  closed  in  California,  not  because  there  wasn't  the 
demand  there  but  because  we  don't  have  the  product,  off  of  this  15 
to  20  percent  of  the  pie  that  is  left? 

Mr.  Blumberg.  I  am  aware  of  the  mill  closures  in  California, 
most  of  which  took  place  before  the  spotted  owl  was  listed.  Most 
mills  were  closed,  that  you  talk  about,  before  1991. 

Mr.  Herger.  Again,  do  you  have  any  reason  why  it  is  that,  with 
all  these  mills  closing,  that  lumber  prices  increased  earlier  this 
year  from  $4,000  to  $6,000  per  average  on  home? 

Mr.  Blumberg.  Lumber  prices  increase  every  year  in  late  winter 
and  early  spring  as  a  response  by  speculators  that  our  stockpiling 
wood  and  wood  futures,  lumber  futures,  in  anticipation  of  the 
spring  building  season. 

We  looked  back  through  our  records  this  past  year  and  found 
that,  for  the  last  three  years,  the  timber  industry  has  charged  the 
environmentalists  for  the  rising  price  of  lumber  every  year  in 
March  and  February;  but  we  find  out  here  in  June  that  the  price 
has  fallen  back  down  by  about  50  percent  of  what  it  was  in  March. 

Mr.  Herger.  Well,  Mr.  Blumberg,  I  would  like  to  invite  you  to 
come  to  a  number  of  the  communities  in  the  districts  that  I  repre- 
sent and  see  first-hand  how  totally  inaccurate  the  implications  you 
are  giving  are. 

As  a  matter  of  fact,  just  a  few  weeks  ago  I  was  up  in  McCloud,  a 
beautiful  community  at  the  base  of  the  Mount  Shasta.  We  had 
some  students  there  and  a  12-year-old  got  up  and  mentioned  how 
his  father — they  are  closing  the  mill,  by  the  way,  in  McCloud  be- 
cause of  not  being  able  to  get  enough  timber  at  a  time,  again,  when 
these  prices  are  going  up  so  high — his  father,  who  is  a  third-gen- 
eration working  in  the  forest,  the  only  place  he  could  find  a  job 
was  up  in  Washington;  and  he  didn't  see  his  father  but  about  every 
one  or  two  months.  Now  he  was  one  of  the  lucky  ones;  at  least  his 
father  was  able  to  find  work. 

Are  you  saying  that  this  is  not  the  case  of  these  communities 
that  you  are  purporting  here  to  be  working  so  well? 

Mr.  Blumberg.  Not  at  all.  Congressman.  I  think  that 

Mr.  Studds.  Whatever  you  are  saying  is  going  to  be  very  brief. 

Mr.  Blumberg.  I  think  that 

Mr.  Herger.  Because  that  is  what  it  sounds  like  you  are  saying 
and  the  fact  is,  that  is  not  the  case  at  all.  And,  if  you  are  saying 
that,  I  would  really  like  to  have  you  come  up. 

Just  one  other  thing.  I  hear  what  you  are  saying  but  let  me  ask 
this:  We  have  trees  dying  throughout  our  forest  because  of  six 
years  of  drought.  Now  here's  something  else  I  thought  I  heard  you 
say 

Mr.  Studds.  If  the  gentlemen  could  conclude,  I  would  appreciate 
it.  Otherwise  I  will  be  here  for  several  extra  days. 

Mr.  Herger.  Let  me  conclude  with  this. 

Where  the  trees  are  djdng,  they  are  attracting  beetles.  These  bee- 
tles are  not  only  eating  the  dead  trees  but,  because  there  is  so 
many  of  them,  they  are  spreading  out  and  killing  trees  that  nor- 
mally would  be  living. 

Is  it  right  that  you  would  rather  see  these  trees  die  and  burn, 
because  that  is  the  natural  way,  than  see  us  go  in  and  remove 
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these  trees  before  we  have  the  forest  fires  that  we  are  so  subject  to 
throughout  the  Sierras? 

Mr.  Blumberg.  Congressman 

Mr.  Studds.  The  Chair  is  going  to  interpret  that  as  a  rhetorical 
question. 

Mr.  Herger.  I  think  the  answer  is  yes. 

Mr.  Studds.  An  answered  rhetorical  question. 

I  apologize  to  the  gentleman  for  interrupting  him  but  we  must 
proceed.  I  would  also  point  out  that  I  have  taken  no  time  in  the 
questioning  process  and  I  just  want  to  say  that,  Mr.  Taylor,  you  got 
my  attention,  since  I  fall  into  both  categories,  when  you  referred 
both  to  those  who  drafted  this  legislation  more  than  20  years  ago 
and  to  us,  their  political  descendants,  . 

Are  you  old  enough  to  remember  that  old  song,  I'm  My  Own 
Grandpa? 

Mr.  Taylor.  I  didn't  say  you  were  directly  responsible. 

Mr.  Studds.  It  was  my  first  term  in  Congress,  God  help  us  all, 
when  we  enacted  this  statute. 

I  want  to  thank  both  of  you.  This  is  not  always  an  easy  thing. 

And  you  shouldn't  upset  Members  of  Congress,  Mr.  Blumberg, 
that  is  a  very  bad  thing  to  do.  You  may  accept  Mr.  Merger's  invita- 
tion at  your  own  risk  and  see  what  happens. 

I  want  to  say  finally,  also,  I  think  some  tribute  should  be  paid  to 
the  long-suffering  members  of  the  audience.  Rarely  have  so  many 
people  listened  for  so  long  to  so  many  Members  of  Congress. 

Again,  I  want  to  thank  Congressman  Fazio  and  his  staff  for  their 
hospitality  to  those  of  us  who  are  visiting  and  my  colleagues  from 
California  who  have  been  remarkably  kind  and  very  understanding 
about  somebody  from  Massachusetts,  I  know  that  is  not  easy  for 
you. 

When  I  heard  all  these  references  to  the  introduction  of  non- 
native  species,  I  did  not  know  whether  that  was  reference  to  the 
people  or  to  the  critters.  I  was  told  it  was  both. 

Let  me  just  say  again  and  finally,  I  think  I  began  by  noting  the 
buttons  on  what  were  reputedly  opposing  sides  here,  the  "People 
Matter  Too"  and  "Protecting  the  Endangered  Species  Act,"  and  I 
observed  that  I  hoped  that,  if  we  did  our  job  right,  that  before  this 
process  was  over  we  would  have  people  wearing  both  of  those  but- 
tons. One  is  allowed  to  dream,  even  if  one  works  where  we  do. 

I  would  just  say  that  it  is  my  hope  that  we  will  not  end  up  with  a 
shootout,  either  in  our  Committee  or  on  the  floor.  The  emotions 
run  very  high  on  this  question  for  very  obvious  reasons,  we  are 
talking  about  people's  livelihoods,  we  are  talking  about  their 
homes  and  their  jobs  and  their  farms,  and  we  are  also  talking 
about  the  web  of  life  of  which  we  are  all  a  part.  There  is  not  much 
to  be  much  more  emotional  about  in  this  world.  If  we  can  do  it,  we 
are  going  to  make  an  effort,  as  I  say,  to  avoid  a  major  shootout. 

It  would  be  the  easiest  thing  in  the  world  to  take  this  thing  to 
the  floor  and  have  amendments  coming  at  us  from  both  directions 
and  yell  and  scream  and  fight  and  die  and  end  up  with  something 
that  makes — God  knows  what  we  would  end  up  with — but  I  don't 
think  it  would  be  a  very  wise  way  to  try  to  do  it. 

We  are  going  to  make  every  effort  to  see  if  we  can't  come  out  of 
here  with  a  consensus,  at  least  to  enter  into  it  with  the  spirit  in 
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which  the  President  and  Secretary  of  the  Interior  approached  this 
year  the  problems  of  the  northwest  with  respect  to  the  owl  and  see 
if  we  can't  surprise  a  few  folks  by  putting  our  heads  together. 

If  you  look  very  carefully  at  the  two  bills  that  are  the  subjects  of 
this  hearing,  at  least  in  part,  beneath  some  of  the  rhetoric  you  will 
find  out  that,  in  some  respects,  they  have  a  lot  more  in  common 
than  you  might  have  expected. 

There  are  some  significant  components  of  both  pieces  of  draft 
legislation  which  are  the  subject  of  testimony  from  people  wearing 
both  buttons  but  which  are  common  to  both  bills.  And  I  think  we 
have  at  least  a  chance  to  surprise  a  few  folks  by  doing  something 
relatively  calm  and  relatively  rational,  regardless  of  how  little 
precedent  there  may  be  for  that  where  we  work. 

So,  once  again,  to  the  members  of  the  panels,  to  my  colleagues, 
and  to  the  people  in  the  audience  of  northern  California,  you  have 
been  so  kind. 

We  thank  you. 

Mr.  Studds.  The  Subcommittee  stands  adjourned  until  we  meet 
next  time  in  that  other  Washington. 

[Whereupon,  at  1:57  p.m.,  the  Subcommittee  was  recessed,  to  re- 
convene at  the  call  of  the  Chair,  and  the  following  was  submitted 
for  the  record: 
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statement  of  the  Honoreible  Vic  Fazio 

House  Merchant  Marine  and  Fisheries 

Subcommittee  on  Environment  Bind   Natural  Resources 

July  7,  1993 

Mr.  Chairman,  I  would  like  to  thank  you  for  holding  this 
field  hearing  on  the  reauthorization  of  the  Endangered  Species 
Act.   The  ESA  is  of  critical  importance  to  the  State  of 
California  and  the  Sacramento  Valley,  in  particular.   And,  I 
greatly  appreciate  you  and  the  other  Members  of  the  Committee 
agreeing  to  come  here  to  California  to  learn  more  about  the 
impact  of  the  Act  on  our  state  and  region. 

I  would  just  like  to  make  a  few  general  comments.   First,  I 
am  very  encouraged  by  the  Clinton  Administration's  approach  to 
the  enforcement  of  the  Endangered  Species  Act.   I  think  so  many 
of  the  problems  associated  with  the  Act  have  been  ones  of 
implementation  rather  than  the  statute  itself. 

The  past  two  administrations,  in  my  view,  were  extremely 
biased  in  their  approach  to  the  ESA. 

The  last  two  administrations  did  not  want  the  political  heat 
associated  with  trying  to  solve  these  problems,  so  they  let  these 
problems  continue  to  fester.   They  were  unwilling  to  put  their 
political  futures  on  the  line,  to  get  into  problems  like  the 
northern  spotted  owl  and  the  gnatcatcher,  to  try  to  avoid  the 
train  wrecks,  as  Secretary  Babbitt  says. 

In  the  end,  the  confusion,  the  train  wrecks,  helped  build 
the  case  of  the  past  two  administrations  that  the  Act  should  be 
gutted.   They  opposed  it  and  weren't  interested  in  even  trying  to 
make  it  work.   I  think  this  was  unfortunate  and  I  think  we  have 
lost  some  valuable  time  as  a  result  of  it. 

Having  said  that,  however,  I  do  believe  the  Act  is  in  need 
of  modification  and  improvement. 

The  past  administrations'  hands  off  approach,  deeded 
implementation  of  the  Act  and  the  interests  of  the  broader 
society  to  a  small  group  of  specialists  in  our  resource  agencies 
who  have  little  experience  in  the  enormous  impacts  of  their 
decisions.   It  deeded  implementation  to  those  with  zero 
tolerance.   It  deeded  implementation  to  those  who  often  had  a 
broader  agenda  than  species  preservation  and  restoration. 

This  hands  off  approach  of  the  past  is  changing  with  this 
administration.   As  we  are  seeing  in  Southern  California  with  the 
state's  voluntary  efforts  to  protect  the  gnatcatcher,  the  Act  has 
a  great  deal  more  flexibility  in  it  than  we  had  been  led  to 
believe. 

Nonetheless,  again,  I  do  believe  the  Act  is  in  need  of 
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modification  and  improvement.   I  appreciate  the  fact  that  both 
bills  introduced  by  Chairman  Studds  and  Congressman  Fields  along 
with  Congressman  Tauzin  both  seek,  to  make  a  variety  of  very 
significant  improvements  in  the  Act. 

And,  I  look  forward  to  hearing  our  witnesses  today  talk 
about  the  key  improvements  they  believe  should  be  made  in  the  Act 
as  Congress  begins  the  reathorization  process.   I  believe  their 
testimony  will  yield  important  insight  into  the  real  and  tangible 
effects  of  the  ESA  and  its  implementation. 

California  has  more  listed  species  and  candidate  species 
than  any  other  state.   There  are  over  13  0  species  listed  in 
California  under  either  the  state  or  Federal  Endangered  Species 
Acts.   Every  county  in  the  state  has  at  least  one  species  listed. 

Our  State  is  also  home  to  more  than  one- third  of  all 
candidate  species  in  the  United  States  and  to  26  percent  of  all 
candidate  species  worldwide. 

Moreover,  as  many  of  you  are  aware,  the  Department  of  the 
Interior  earlier  this  year  reached  a  settlement  in  a  lawsuit 
brought  by  various  animal  rights  and  environmental  organizations 
that  committed  the  Department  to  moving  400  species  to  listing 
within  the  next  four  years.   Forty  percent  of  these  reside  In 
California. 

At  present,  every  part  of  California  is  dealing  with  either 
the  effects  of  an  endangered  species  listing  or  the  prospect  of 
one  -  -  the  timber  industry  in  the  north  with  the  Northern  Spotted 
Owl  and  the  marbled  murlet;  the  Delta  region  in  the  Central 
Valley  and  the  hub  of  the  state's  water  supply  system  with  the 
winter- run  Chinook  salmon  and  the  delta  smelt;  the  Sierra  Nevada 
with  the  California  Spotted  Owl;  and,  the  five  county  sage  scrub 
area  of  Southern  California  with  the  gnatcatcher  and  the  cactus 
wren. 

And,  this  is  occurring  against  a  backdrop  of  continued 
population  growth  and  its  tremendous  demands  for  housing,  roads 
and  other  infrastructure.   300,000  Calif omians  are  leaving  our 
state  each  year,  but  600,000  new  residents  are  coming  into  our 
state  each  year  to  replace  them. 

Over  the  last  year,  I  have  spoken  repeatedly  about  the  need 
for  significant  improvements  in  the  Act.  As  you  reauthorize  the 
Act,  I  urge  you  to  consider  the  following  suggestions. 

First,  the  implementation  of  the  Act  must  provide  an 
opportunity  for  greater  public  input.   Currently,  the  public  has 
no  role  in  the  petition  process  to  list  a  candidate  species 
endangered  until  after  the  agency  has  decided  to  list  a  candidate 
species  as  threatened  or  endangered.   Likewise,  given  that 


82 


recovery  plans  often  have  an  enormous  impact  on  the  local  and 
regional  economies,  it  is  imperative  that  the  process  of 
developing  such  plans  specifically  require  that  at  least  one 
public  hearing  be  held. 

Second,  we  need  to  speed  up  the  process  of  developing  and 
implementing  species  recovery  plans.   Right  now,  recovery  plans 
have  been  prepared  for  barely  forty  percent  of  all  listed 
domestic  species.   I  believe  the  preferred  time  for  the 
development  of  recovery  plans  should  be  in  no  less  than  one  year 
after  the  listing  occurs.   Delays  only  put  the  listed  species  in 
continued,  and  sometimes  increased,  jeopardy. 

Third,  there  needs  to  be  a  clearly  defined  standard  for  the 
data  used  to  list  a  species.   The  term  in  the  Act  used  today  -- 
"the  best  scientific  and  commercial  data  available"  --  is  neither 
defined  in  the  Act  nor  by  the  agencies.   As  a  result,  the  quality 
of  the  data  used  to  justify  listing  a  species  may  fall  short  of 
what  is  actually  needed. 

Rather  than  trying  to  clarify  the  definition  as  I  earlier 
have  suggested,  I  now  believe  we  need  to  establish  a  very 
thorough  peer  review  process  as  a  check  on  the  soundness  of  the 
data  and  analysis.   This  is  the  best  way  to  insure  that  the 
information  used  will  support  a  listing  decision  without  any 
subjective  interpretation  and  ensure  that  it  is  both  clear  and 
convincing . 

Fourth,  Section  10  of  the  Act  should  be  expanded  to 
encourage  the  development  of  habitat  conservation  plans  which 
address  more  than  one  listed  or  candidate  species.   The  Act  does 
not  permit  the  development  of  habitat  conservation  plans  for 
candidate  species  nor  does  the  Act  clearly  encourage  multiple 
species  plans. 

Fifth,  the  Act  should  be  amended  to  provide  equal  access  to 
the  courts  for  those  who  challenge  the  listing  of  a  species. 
Currently,  the  Act  provides  for  judicial  review  for  only  those 
individuals  or  parties  that  oppose  an  agency's  decision  denying  a 
petition  to  list  a  species.   No  similar  access  to  the  courts  is' 
provided  to  those  who  challenge  the  listing. 

Sixth,  and  finally,  the  Act  should  be  amended  to  require  the 
development  of  an  economic  impact  report  concurrently  with  the 
listing  of  a  species.   The  public  has  a  right  to  know  the  best 
estimate  of  the  total  cost  of  implementing  the  Act  for  a  given 
species.   The  report  should  detail  the  various  direct  and 
indirect  economic  factors  that  will  be  implicated  by  a  listing 
and  provide  a  reasonable  estimate  of  the  larger  economic  picture 
in  light  of  the  listing. 

It  is  imperative  that  we  take  steps  to  protect  threatened 
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and  endangered  species,  protect  legitimate  critical  habitat  and 
promote  the  full  recovery  of  declining  species.   But  I  also 
believe  it  is  clear  that  some  balance  needs  to  be  restored  to  the 
Act.   It  needs  to  be  opened  up  to  provide  for  greater  public 
input  and  the  decisions  made  under  the  authority  of  the  Act  need 
to  be  held  to  a  high  standard.   And,  finally,  those  implementing 
the  Act  need  to  consider  the  economic  consequences  of  their 
decisions . 

This  Congress  has  an  opportunity  to  strike  a  balance  between 
the  economic  and  environmental  interests  that  is  desperately 
needed  to  put  this  contentious  and  factious  issue  behind  us. 

One  final  note,  Mr.  Chairman,  I  would  like  to  note  that  the 
Northern  California  Water  Association  has  fully  supported  the 
proposals  I  have  made  to  strengthen  the  Endangered  Species  Act 
and  to  make  it  more  workable  in  carrying  out  the  twin  goals  of 
protecting  species  and  promoting  economic  prosperity.   The 
Northern  California  Water  Association  supported  my  efforts  to 
improve  the  fisheries  in  the  Central  Valley  Project  Improvement 
Act  last  year.   I  thank  the  Northern  California  Water  Association 
for  its  support  of  this  important  reform  effort  of  the  ESA. 

Thank  you. 
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statement 
by 
Congressman  Gary  A.  Condit 

July  7,  1993 
Woodland,  California 

Merchant  Marine  and  Fisheries 

Subcommittee  on  Environment  and  Natural  Resources 

I  want  to  thank  Chairman  Studds  for  holding  this  important  fi^ld 

hearing  on  the  reauthorization  of  the  Endangered  Species  Act.   I  am 

especially  interested  in  the  impact  this  law  has  on  the  State  of 
California. 

The  Endangered  Species  Act  of  1973  is  one  of  our  nation's  most 
important  Federal  environmental  statutes.   While  the  goal  of 
protecting  species  has  strong  national  support,  the  operation  of 
this  law  has  become  quite  controversial.   Recent  studies  indiqate  a 
total  of  1,119  listed  and  candidate  species  for  the  State  of 
California.   Obviously,  without  Congressional  effort  to  balanqe 
protection  of  species  while  continuing  economic  recovery  for  the 
state,  we  could  face  the  severe  economic  consequences  the  Pacific 
Northwest  is  currently  experiencing.   In  recent  years,  applicc^tion 
of  the  Act  has  contributed  greatly  to  the  perception  that 
California  is  no  longer  a  place  in  which  to  locate,  or  operate  a 
business. 

I  support  the  basic  purpose  of  the  Act,  and  agree  that  the  nation 
must  protect  species  of  plants  and  animals  in  danger  of  extinqtion. 
I  also  recognize,  however,  that  the  Act  is  not  perfect  and  th^t  it 
does  not  properly  balance  the  goal  of  protecting  endangered  s{>ecies 
with  the  goal  of  continued  economic  growth.   In  nearly  twenty  years 
since  the  Act  was  passed,  sixteen  species  have  been  delisted. 
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clearly  ESA  is  not  working  for  either  species  or  humans.   What  is 
needed  is  a  pro-active  approach  that  prevents  species  from  becoming 
endangered  or  threatened.   Furthermore,  as  our  country  fights  deep 
recessions  and  we  see  thousands  in  unemployment  lines,  it  is 
imperative  that  we  create  environmental  policies  that  coexist  with 
economic  prosperity.   Extremists  on  both  sides  of  the  issue  believe 
that  environmental  protection  and  economic  development  are  not 
compatible.   However  those  of  us  in  Congress  who  must  make  soi^nd 
public  policy  are  dedicated  to  searching  for  practical  and 
reasonable  solutions  to  these  difficult  issues. 

Most  important,  we  must  take  steps  to  facilitate  common  sense 
decision  making  under  the  Endangered  Species  Act.   Too  often, 
decisions  themselves  are  unyielding  and  too  costly  both  in  time  and 
in  suggested  migration  measures.   This  in  turn,  leads  to 
unnecessary  appeals  and  litigation.   The  federal  government  ought 
not  to  treat  the  private  sector,  other  organizations,  or  interest 
groups  as  adversaries.   We're  in  this  together  and  for  the  mo^t 
part  we  can  find  this  balance  -  and  all  of  us  will  be  better  IJor 
it. 
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Testiinony  of 
Governor  Pete  Nilson 

U.  S.  House  of  Representatives 
Committee  on  Merchant  Marines  and  Fisheries 

Woodland,  California 
July  7,  1993 


Mr.  Chairman  and  members  of  the  Committee,  thank  you  for 
providing  me  with  the  opportunity  to  testify  on  the  Endangered 
Species  Act  —  and  for  accepting  Congressman  Vic  Fazio's 
invitation  to  hold  this  hearing  in  our  state. 

The  State  of  California  began  extending  legal  protection  to 
its  wildlife  in  1851.   For  at  least  two  decades  before  that, 
Mexican  law  protected  some  of  the  animals  that  ranged  on  this 
land.   Throughout  the  many  years  and  seasons  since  then  we  have 
refined  and  improved  these  laws  based  on  practical  experience, 
scientific  advances,  and  on  the  need  to  account  for  the  pressure 
of  a  growing  human  population. 

I  have  always  believed  that  after  our  people,  our  environment 
is  California's  greatest  asset  —  an  asset  to  invest  in  and 
enrich,  not  to  deplete  and  destroy.   I  have  also  long  believed 
that  we  can  have  both  economic  opportunity  and  environmental 
protection. 

For  that  to  occur,  we  need  environmental  laws  that  inspire 
collaboration,  not  confrontation;  laws  that  inspire  people  to 
cooperate,  not  litigate. 

California  has  more  federally  listed  threatened  and 
endangered  species  than  any  other  state.   More  than  one-third  of 
the  candidate  species  identified  by  the  U.S.  Fish  and  Wildlife 
Service  for  the  entire  country  reside  in  California.   In  addition, 
a  settlement  last  year  by  the  Department  of  Interior  started  a 
process  of  listing  400  more  species  over  the  next  four  years,  162 
of  which  are  found  in  California. 

Every  corner  and  every  county  of  this  vast  state  is  home  to  a 
listed  or  candidate  endangered  species.   Northern  spotted  owls  and 
marbled  murrelets  live  in  our  northern  forests.   The 
Sacramento-San  Joaquin  estuary  supports  Delta  smelts  and  Winter 
run  Chinook  salmon.   Southern  California's  coastal  sage  scrub 
habitat  supports  a  small  songbird,  the  California  gnatcatcher,  and 
at  least  40  other  candidate  species  and  subspecies. 
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The  current  application  of  our  endangered  species  acts  —  and 
I  use  the  plural  because  California  has  its  own  act  —  is  driving 
us  into  an  environmental  box  canyon  and  economic  blind  alley. 

But  we  can  reverse  the  situation  —  if  we  are  willing  to 
learn  from  our  experience  and  try  some  innovative  thinking.   We 
are  doing  both  in  California. 

I  am  pleased  to  know  that  you  are  working  on  both  at  the 
federal  level  as  well.   Elements  of  proposed  legislation  in  the 
Congress,  ideas  for  endangered  species  law  and  policy  change 
recommended  by  Congressman  Fazio,  and  Secretary  Bruce  Babbitt's 
endorsement  of  our  pilot  conservation  program  in  Southern 
California  are  all  welcome  signs  that  federal  policy  makers  are 
not  blind  to  the  real-world  problems  of  implementing  ESA. 

I'm  deeply  concerned,  frankly,  about  the  Clinton 
Administration's  view  of  the  Endangered  Species  Act.   Interior 
Secretary  Bruce  Babbitt  was  in  California  recently  and  said  that 
in  his  opinion  the  Endangered  Species  Act  hadn't  been  used  enough 
by  previous  administrations.   He  said  it  was,  "a  tool  that  gives 
me  the  power  to  take  action . " 

Others  may  see  it  as  a  handy  tool  for  fashioning  policy  in 
Washington,  but  to  those  of  us  who  are  trying  to  survive  in 
California,  it's  a  blunt  weapon  that  costs  us  jobs.   The 
endangered  species  I'm  most  worried  about  is  the  California 
worker . 

I  see  four  major  areas  where  federal  action  is  needed: 

First,  we  must  move  away  from  a  reactive,  llth-hour, 
species-by-species  approach.   That  kind  of  approach  may  fit  the 
needs  of  a  bureaucracy,  but  it  bears  no  relationship  to  what  is 
actually  happening  in  the  environment,  nor  does  it  fit  the 
economic  needs  of  this  state.   Instead  we  need  to  give  priority  to 
multi-species  approaches,  local  and  state  government  management, 
and  ecosystem  planning  —  as  we  are  doing  in  Southern  California 
with  the  Natural  Communities  Conservation  Planning  program. 

Second,  we  must  adopt  bold  reforms  to  make  the  acts  far  more 
workable,  accountable,  and  reflective  of  economic  needs.   In 
short:  as  Congressman  Fazio  has  advocated,  there  needs  to  be  added 
to  the  ESA  an  explicit  requirement  that  the  economic  consequences 
of  listing  be  considered. 

Our  endangered  species  acts  must  operate  with  sound,  open 
processes  that  ensure  ample  public  review  and  input,  solid  peer 
review  of  scientific  findings,  and  legal  access  for  all  parties 
with  a  legitimate  grievance,  as  Congressman  Fazio  has  advocated. 

Moreover,  if  we  are  prepared  to  put  a  species  on  the 
endangered  list,  we  must  be  prepared  to  produce  a  plan  within  12 


88 


-  3 


months  of  that  listing  to  restore  that  species  to  a  sustainable 
population.   And  any  such  recovery  plan  must  be  realistic  and 
consider  the  cost  to  endangered  species  program  budgets  and,  even 
more  important,  to  the  society  and  economy  directly  affected. 

Third,  California  agencies  and  those  of  the  federal 
government  must  better  coordinate  their  endangered  species 
activities.   In  many  cases  I  believe  both  efficiency  and 
environmental  protection  would  increase  if  federal  responsibility 
were  delegated  to  a  state  which  agrees  to  perform  to  specified 
standards . 

Fourth,  we  must  have  new,  targeted  approaches  to  funding 
implementation  of  the  state  and  federal  acts.   Without  adequate 
funding,  burdens  are  unfairly  placed  on  builders,  farmers,  and 
other  owners  of  private  property.   Without  adequate  funding,  the 
protection  mandates  in  the  laws  cannot  succeed. 

The  decline  of  a  species  rarely  happens  overnight  or  from  any 
one  cause.   But  the  burden  of  protecting  a  threatened  or 
endangered  plant  or  animal  should  not  fall  so  heavily  on  private 
property  owners.   Public  lands  must  play  a  critical  role  in 
wildlife  restoration.   But  our  wildlife  also  lives  on  private 
lands,  and  we  must  do  more  to  reward  the  owner  who  goes  out  of  his 
or  her  way  to  set  aside  land  or  manage  it  in  a  way  that  helps 
restore  threatened  species.  It  would  be  a  great  accomplishment  if 
we  could  combine  our  endangered  species  goals  with  a  plan  to  slow 
the  loss  of  our  state's  valuable  farmland. 

These  needed  changes  are  addressed  in  several  respects  by  the 
various  bills  introduced  already  in  Congress  to  revise  and  not 
just  reauthorize  the  Endangered  Species  Act,  and  by  the  seven 
amendments  proposed  earlier  this  year  by  Congressman  Fazio,  which 
I  emphatically  endorse. 

California  has  had  more  than  its  share  of  economic  adversity 
in  recent  months,  and  reviving  our  economy  continues  to  be  my 
highest  priority.   Ideas  for  achieving  this  goal  were  developed 
last  year  by  the  Council  on  California  Competitiveness,  which  I 
appointed,  and  by  the  Assembly  Democratic  Economic  Prosperity 
Team. 

Both  groups'  reports  recognized  the  importance  of  reforming 
our  environmental  protection  laws  to  better  protect  both  our 
economy  and  our  environment.   And  both  called  for  rules  that  are 
more  coherent  and  less  confrontational. 

The  Competitiveness  Council  reported:   "At  the  heart  of  the 
matter  is  the  need  for  a  new  attitude  about  the  relationship 
between  our  environment  and  our  economy.   Business,  government, 
and  community  groups  must  work  together  to  examine  the  validity  of 
regulations  and  procedures  and  seek  to  provide  the  most  efficient 
and  least  costly  regulatory  system  possible." 
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Similarly,  the  Assembly  Democratic  report  said:  "...If  we  are 
truly  to  develop  ways  to  expeditiously  balance  environmental 
concerns  and  economic  development,  we  are  going  to  have  to  outgrow 
our  current  adversarial  command  and  control  models,  and  instead 
grow  into  a  new  sense  of  relationship:   trust,  partnership,  and 
collaboration. " 

The  bottom  line  is:  Calif ornians  —  Republican  and 
Democratic,  Northeim  and  Southern,  urban  and  rural  —  all  agree 
that  our  environmental  laws  need  reform  and  need  it  now. 

Some  of  what  we  must  do  requires  legislation  —  amendments  to 
state  and  federal  law.   Some  we  can  do  administratively. 

Let  me  summarize  my  action  plan. 

First,  I  am  directing  the  Resources  Agency  to  expedite  the 
kind  of  resource  inventory  and  assessment  that  will  permit  earlier 
involvement  of  local  governments  and  landowners  in  anticipating 
and  preventing  endangered  species  conflicts. 

We  must  use  the  best  resources  and  cooperation  we  can  muster 
to  adequately  survey  our  wildlife  and  habitat  resources.   The 
biological  survey  announced  by  Secretary  Babbitt  in  conjunction 
with  our  efforts  in  California  is  needed  to  develop  a  complete  and 
accessible  environmental  inventory.   Only  by  knowing  what  we  have, 
can  we  do  a  good  job  in  planning  how  to  protect  it.   But,  again, 
in  all  these  efforts,  we  must  have  honest  science,  careful 
science,  if  those  who  administer  the  ESA  to  protect  flora  and 
fauna  are  to  enjoy  credibility  and  cooperation  from  people. 

I  am  asking  the  Department  of  Fish  and  Game  to: 

— designate  additional  multi-species  projects  like  the 
Natural  Community  Conservation  Planning  program  to  be  developed  in 
cooperation  with  landowners  and  local  governments; 

— accelerate  the  training  of  biologists  in  larger-scale 
habitat  protection  as  part  of  local  government  land  use  processes; 

— assure  ample  time  for  public  review  and  comment  on 
proposals  to  put  a  plant  or  animal  on  California's  threatened  or 
endangered  list;  and 

— develop  special  incentives  for  landowners,  such  as  ranchers 
and  farmers ,  and  timber  companies ,  who  manage  their  land  in  a  way 
that  helps  protect  wildlife  whose  survival  is  at  risk. 

To  address  needed  legislative  reforms,  I  will  this  fall 
convene  two  major  meetings  on  threatened  and  endangered  species  - 
-  one  in  the  Sacramento-San  Joaquin  Delta  region  and  one  in 
Southern  California  —  to  gather  ideas  and  recommendations  from 
all  interested  parties  on  how  we  can  improve  both  the  state  and 
federal  acts.   The  information  and  conclusions  we  develop  will 
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allow  California  to  make  a  very  important  contribution  to  the 
federal  reauthorization  process  as  well  as  to  begin  the  process  to 
simend  our  state  law. 

Finally,  I  am  writing  the  Clinton  Administration  to  request 
action  on  a  number  of  fronts. 

First,  regarding  our  difficult  Delta  situation:   There  is  no 
place  in  this  great  state  where  we  are  in  more  urgent  need  of  new 
ecosystem  approaches  and  collaboration  between  federal  and  state 
agencies.   Early  on  we  recognized  the  growing  crisis  in  the  Delta. 
On  March  5,  I  wrote  the  President  to  ask  for  development  of  a 
state-federal  partnership  to  address  pressing  issues  in  the  Delta. 
I  have  received  a  response  from  the  President's  environmental 
advisor  agreeing  to  develop  such  a  partnership  that  looks  at  this 
entire  ecosystem.   What  we  need  now  is  action. 

What  we  do  not  need  is  bad  or  sloppy  science,  which  would 
impose  economic  hardship  without  justification.   Proposition  128 
on  the  California  general  election  ballot  in  1990  is  an  example. 
It  lost,  in  my  opinion,  because  it  was  discredited  by  eminent 
scientists  and  public  health  leaders  like  Dr.  C.  Everett  Koop. 

Another  example  was  provided  by  a  federal  spokesman  who,  at 
the  March  workshop  of  the  State  Water  Resources  Control  Board, 
opined  that  listing  of  the  Delta  Smelt  must  be  accommodated  by  "an 
additional  one  to  three  million  acre-feet"  of  Delta  water.   "An 
additional  one  to  three  million  acre-feet?"   Not  exactly  a  precise 
number,  not  a  very  credible  assessment,  and  one  wholly  insensitive 
to  the  legitimate  needs  of  Central  Valley  and  Southern  California 
water  users. 

So,  I  am  asking  the  Clinton  Administration  to  develop  with 
the  state  a  multi-agency,  multi-species,  multi-year  agreement  that 
is  binding  on  all  parties  until  implementation  of  a  permanent 
plan.   I  am  also  asking  that  we  jointly  explore  the  benefits  of 
consolidating  federal  responsibility  for  aquatic  species  in  the 
Delta  under  a  single  federal  agency. 

I  am  also  asking  the  President  to  convene  a  national  task 
force  on  future  funding  for  endangered  species  activity.   I 
believe  this  task  force  should  have  members  from  federal,  state, 
and  local  government,  and  from  the  private  sector  and  should  be 
charged  with  finding  creative  ways  to  fund  important  species 
recovery  activity. 

The  diversity  of  species  in  California  is  a  measure  of  our 
richness.   And  it  is  also  a  measure  of  our  problem. 

When  the  federal  Endangered  Species  Act  was  enacted  in  197  3, 
California's  human  population  was  20  million.   Today  it  is  31 
million.   Many  predict  41  million  people  by  the  year  2010. 
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Wildlife  and  its  habitat  will  be  as  valuable  to  these  future 
Calif omians  as  they  are  to  us  today. 

This  year,  California  lost  a  writer,  Wallace  Stegner,  who  for 
years  helped  us  better  understand  our  relationship  with  the 
natural  world.   In  his  last  book,  Stegner  wrote  of  his  belief  that 
people  in  the  West  "eventually,  perhaps  within  a  generation  or 
two,  . . .  will  work  out  some  sort  of  compromise  between  what  must 
be  done  to  earn  a  living  and  what  must  be  done  to  restore  health 
to  the  earth,  air,  and  water." 

I  share  what  Stegner  called  that  "inextinguishable  Western 
hope,"  and  I  do  not  think  it  will  take  us  even  that  long.   It 
cannot . 

With  trust  and  cooperation,  we  can  save  our  critical 
wildlife.   If  we  let  them  slip  away  without  protection,  if  we  do 
not  have  the  economic  strength  to  provide  that  protection,  we  will 
lose  a  part  of  California's  heritage. 

*«* 


•70_'J«H  _  Q-5  _  yi 
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statement  by  David  N.  Kennedy 
Director,  California  Department  of  Water  Resources 


Mr.  Chairman,  thank  you  for  the  opportunity  to  testify  today 
concerning  the  Delta  Smelt  and  the  Winter-Run  Chinook  Salmon. 
The  listing  of  these  species  for  protection  under  the  Endangered 
Species  Act  is  having  a  significant  impact  on  operations  of  the 
State  Water  Project  and  the  federal  Central  Valley  Project.   My 
comments  will  focus  primarily  on  the  State  Water  Project,  since 
my  Department  is  responsible  for  management  of  the  project,  and 
other  witnesses  will  address  the  CVP. 

By  way  of  background,  I  have  attached  a  map  showing  the 
facilities  and  service  areas  of  the  State  project.   The  project 
is  extensive  in  geographic  scope  and  very  significant  to  the 
economy  of  the  State.   More  than  two-thirds  of  the  people  of  the 
State  receive  some  portion  of  their  water  supplies  from  the 
project  and  upwards  of  a  million  acres  of  farmland  receive 
supplemental  irrigation  water. 


Presented  at  a  Field  Hearing  on  Endangered  Species  Act, 
Subcommittee  on  Environment  and  Natural  Resources,  House  Merchant 
Marine  and  Fisheries  Committee,  July  7,  1993,  Woodland, 
California 
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The  water  supply  hub  of  both  the  CVP  and  the  SWP  is  the 
Delta  of  the  Sacramento  and  San  Joaquin  Rivers.   The  Delta  is  a 
750,000  acre  naze  of  channels  and  islands.   Water  flows  into  the 
north  Delta  through  the  Sacranento  River  and,  in  the  south  Delta, 
large  pumping  plants  export  water  to  other  parts  of  the  State. 
Flow  from  the  San  Joaquin  River  into  the  south  Delta  is  much  less 
than  from  the  Sacramento  in  most  years  but  is  significant  in  wet 
years.   Two  smaller  plants  export  water  from  the  Delta  to  North 
Bay  Counties  and  to  Contra  Costa  County. 

In  some  ways,  the  listing  of  the  Delta  Smelt  and  the  Winter- 
Run  Salmon  can  be  viewed  as  simply  another  chapter  in  the  long- 
running  drama  about  the  relationships  between  the  two  large  water 
projects  and  the  fish  and  wildlife  resources  in  the  Bay-Delta 
estuary.   Extensive  studies  and  monitoring  going  back  more  than 
3  0  years  have  produced  a  large  volume  of  reports,  data, 
recommendations,  and  conflicting  viewpoints. 

However,  from  another  perspective,  listing  of  these  two 
species  represents  an  entirely  new  direction  in  the  controversy. 
This  is  because,  simply  put,  the  ESA  is  so  strong  that  there  is 
little  room  for  debate:   project  operators  must  rigorously  comply 
with  the  specific  protection  criteria  mandated  by  federal 
fisheries  officials.   In  the  process  of  this  compliance,  we  are 
experiencing  significant  impacts  on  the  water  supplies  of  the  two 
projects. 
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As  you  are  aware,  the  ESA's  listing  and  protection  process 
has  a  number  of  phases.   For  both  the  Delta  Smelt  and  the  Winter- 
Run  Salmon,  we  are  presently  in  somewhat  eq[uivalent  situations: 
Biological  Opinions  have  been  issued  for  both  species  with 
respect  to  project  operations,  including  Reasonable  and  Prudent 
Alternatives  (RPA's),  with  which  project  operators  must  comply. 
The  Delta  Smelt  Opinion  covers  1993  and  early  1994  and  the 
Winter-Run  Opinion  is  multi-year.   These  documents,  which  include 
authorizations  for  "take"  of  the  species,  were  issued  this  year 
pursuant  to  Section  7  of  the  ESA. 

From  the  outset  of  the  winter-run  consultation  with  National 
Marine  Fisheries  Service,  all  the  parties  agreed  it  would  be 
sensible  for  the  State  to  participate  in  the  Section  7  process 
initiated  for  the  federal  CVP  instead  of  proceedinc;  separately 
under  Section  10,  which  is  normally  required  for  non-federal 
projects.   Close  coordination  in  operating  the  two  projects  is 
needed  to  meet  whatever  Delta  standards  are  in  place.   The 
Coordinated  Operation  Agreement  (COA)  was  authorized  by  Congress 
in  1986,  following  many  years  of  negotiation  between  DWR  and 
USBR,  for  the  very  purpose  of  providing  this  kind  of  close 
coordination  in  meeting  Delta  standards  whether  set  by  the  State 
Water  Resources  Control  Board  or,  as  here,  by  the  federal 
fisheries  agencies. 
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As  you  can  surmise,  we  are  dealing  with  two  separate  federal 
agencies  in  this  situation.   The  Winter-Run  Salmon  is  under  the 
National  Marine  Fisheries  Service,  part  of  the  Department  of 
Commerce.   The  Delta  Smelt  is  under  the  U.S.  Fish  and  Wildlife 
Service,  part  of  the  Department  of  Interior.   This  division  of 
responsibility  has,  not  surprisingly,  made  an  already  difficult 
situation  even  more  challenging. 

The  RPA's  for  both  of  the  species  are  quite  extensive  and 
cover  a  host  of  required  operating  requirements,  including 
schedules  for  withdrawal  of  water  from  reservoirs,  minimum  flows 
in  certain  channels,  pumping  restrictions  and  control  gate 
closures.   The  overlapping  ESA  requirements  will  control  project 
operations  in  11  months  of  the  year,  leaving  only  September  in 
which  State  standards  alone  will  apply.   I  have  attached  a 
tabulation  summarizing  the  month-by-month  operating  restrictions 
imposed  on  the  two  projects  to  protect  the  two  species. 

The  purpose  of  the  various  operating  restrictions  is,  of 
course,  to  reduce  the  project  impacts  on  the  two  species.   Two 
types  of  impacts  are  specifically  addressed.   First,  is  the 
entrainment  of  small  fish  at  the  pumping  facilities.   That  is, 
many  small  fish  and  larvae  in  the  south  Delta  are  drawn  toward 
the  pumps.   The  two  large  pumping  plants  and  the  North  Bay 
Aqueduct  all  have  fish  screens  which  salvage  a  great  many  fish 
before  reaching  the  pumps.   These  fish  are  returned  to  the 
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western  Delta  in  tank  trucks.   However,  the  screens  are  not  very 
effective  for  fish  less  than  one  inch  in  size  and  some  species 
such  as  Delta  Smelt,  are  not  hardy  enough  to  survive  the  salvage 
process.   Another  SWP  intake,  at  North  Bay  Aqueduct,  is  much 
smaller  and  has  positive  barrier  screens  which  prevent  most  fish 
from  entering  the  Aqueduct.   In  this  case,  the  screened  fish 
remain  in  the  channel. 

The  attempt  to  reduce  entrainment  at  the  pumps  is  dealt  with 
in  the  opinions  by  several  specific  criteria,  including  take 
limits,  flow  controls  in  certain  channels,  and  fixed  pumping 
restrictions  during  certain  periods. 

The  second  key  project  impact  on  fisheries  relates  to  the 
rate  of  flow  of  the  rivers  through  the  estuary  into  the  Bay. 
Higher  rates  of  flow  help  transport  fish  through  the  Delta  to 
areas  less  impacted  by  the  pumps.   Also,  higher  rates  of  flow 
establish  the  zone  where  fresh  and  salt  water  mix  farther  west  in 
the  estuary,  which  is  considered  by  many  biologists  to  be 
beneficial. 

The  flip  side  of  the  intended  fisheries  benefits  is  that  the 
pumping  restrictions  and  higher  rates  of  flow  out  of  the  Delta 
reduce  the  water  available  for  urban  and  agricultural  uses.   If 
there  is  one  fortunate  aspect  of  this  situation,  it  is  that  the 
current  water  year  is  well  above  average  in  terns  of 
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precipitation  and  runoff.   As  a  consequence,  most  (not  all) 
service  areas  of  the  two  projects  have  full  water  deliveries  this 
year  in  spite  of  the  new  restrictions. 

The  one  service  area  that  is  suffering  serious  shortages 
this  year  is  the  west  side  of  the  San  Joaquin  Valley  in  the 
federal  service  area.   Largely  as  a  result  of  Delta  pumping 
restrictions  and  efforts  to  comply  with  the  Central  Valley 
Project  Improvement  Act,  this  area  is  receiving  only  50  percent 
of  the  normal  supply  from  the  CVP.   This  amounts  to  a  total 
reduction  of  approximately  1  million  acre-feet  this  year.   It  is 
fair  to  say  that  as  recently  as  a  year  ago,  no  one  involved  in 
the  Delta  controversy  would  have  predicted  such  a  shortage  in  a 
wet  year. 

Looking  to  future  years,  the  water  supply  situation  is  less 
promising.   We  know  that  as  a  result  of  the  ESA  restrictions,  the 
projects  probably  will  go  into  next  year  with  less  water  in 
storage,  particularly  in  the  main  storage  south  of  the  Delta,  San 
Luis  Reservoir.   Unless  the  late  fall  and  early  winter  are 
unusually  wet,  the  projects  will  begin  next  water  year  with 
forecasted  shortages.   If,  in  fact,  next  year  turns  out  to  be 
dry,  the  projects  could  quickly  return  to  the  types  of  shortages 
experienced  during  the  recent  six-year  drought. 


98 


By  the  nature  of  the  ESA  restrictions,  it  is  difficult  to 
run  computer  simulation  models  and  make  reliable  forecasts  of  the 
impacts.   For  instance,  the  impact  of  "take"  limits  for  the  two 
species  can  not  be  modeled.   Our  preliminary  analyses,  however, 
indicate  that  the  water  supply  impacts  of  these  ESA  requirements 
will  be  somewhat  greater  than  the  impacts  of  the  State  Water 
Resources  Control  Board's  proposed  Decision  1630. 

There  is  one  particular  impact  on  project  operations  that 
may  have  been  unintended  but  will  be  quite  significant.   That  is 
the  restriction  on  making  water  transfers.   There  has  been  a 
general  policy  move  in  recent  years  to  encourage  transfer  of 
water  from  agricultural  use  to  urban  use  as  a  means  of  meeting 
growing  urban  needs.   This  was  an  important  element  in  the 
Governor's  April  1992  Water  Policy  Framework.   Such  a  provision 
was  a  prominent  part  of  the  CVP  Improvement  Act  enacted  last  year 
and  the  State's  Drought  Water  Bank  was  a  key  part  of  the  strategy 
which  helped  California  cope  with  the  recent  prolonged  drought. 
Unfortunately,  the  new  ESA  restrictions  on  use  of  the  State's 
Delta  pumping  plant  will  significantly  limit  the  ability  to  make 
such  transfers. 

As  the  Governor  has  indicated,  and  most  people  in  California 
recognize,  this  Delta  situation  is  wholly  unsatisfactory  to  all 
interests.   We  need  a  long-range  permanent  solution  that  meets 
the  requirements,  not  only  of  endangered  species,  but  of  all  of 
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the  other  purposes  dependent  on  the  Delta.   We  urge  the  federal 
agencies  to  work  with  us  in  this  effort.   In  the  meantime,  we 
need  to  work  out  a  more  orderly  federal-state  coordination  and 
decision-making  framework  for  dealing  with  year-to-year 
operations. 

I  would  like  to  offer  one  final  observation  about  this  very 
difficult  Delta  situation.   There  is  a  tendency  to  attribute  most 
of  the  decline  in  estuarine  and  anadromous  species  of  fish  to 
Delta  operations  of  the  two  projects.   This  is  not  only  unfair, 
but  also  misleading  in  terms  of  finding  successful  recovery 
measures.   Only  a  few  years  ago,  in  developing  a  Winter-Run 
Salmon  restoration  plan  (before  the  species  was  listed)  none  of 
the  actions  proposed  by  the  fisheries  agencies  related  to  the 
Delta.   The  whole  restoration  program  was  focused  on  up-river 
problems  and  solutions.   It  was  only  after  the  species  was  listed 
that  Delta  operations  became  so  prominent. 

As  an  example,  the  take  limit  at  the  export  pumps  in  1993 
was  set  at  1  percent  of  the  outmigrants  at  the  same  time  an 
incidental  take  of  5  to  21  percent  was  recognized  by  NMFS  as 
occurring  at  Red  Bluff  Diversion  Dam.   This  suggests  we  need  to 
consider  proportionality  of  ali  factors  and  impacts  in  mandating 
corrective  actions  and  in  allocating  resources.   The  recovery 
programs  should  give  appropriate  consideration  to  such  factors  as 
toxics,  ocean  fishing  and  unscreened  diversions. 
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similarly,  in  their  recent  status  report  on  Delta  Smelt,  the 
Department  of  Fish  and  Game  has  suggested  that  even  with  the  new 
flow  standards  and  pumping  restrictions  intended  to  protect  Delta 
Smelt,  the  species  may  not  recover  because  of  recent 
introductions  of  exotic  invertebrates  into  the  food  chain.   For  a 
number  of  years,  most  of  the  fish  in  the  system  have  been  non- 
native  species.   In  recent  years,  it  appears  that  most  of  the 
native  food  chain  has  also  been  displaced  by  non-native  species. 
It  is  clear  that  the  habitat  of  the  Delta  Smelt  is  now  dominated 
by  species  that  are  not  native  to  this  estuary.   It  would  seem  to 
be  logical  to  give  this  aspect  of  the  situation  as  much  attention 
as  is  being  given  to  project  operations. 

Thank  you  for  the  opportunity  to  testify.   I  would  be  happy 
to  try  to  answer  your  questions. 
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TABLE  1 


Summary  of  1 993  Delta  Operations  Criteria  for  SWP  &  CVP 
for  Protection  of  Winter-Run  Salmon  and  Delta  Smelt 


CrHeria 

Winter-Dun  Salmon 

DaHaSmett 

(1) 

Reverse-flow 

restrictions 

(QWEST) 

Feb,  Mar,  Apr:  >            0  cfs 
Nov,  Dec,  Jan:  >  -2,000  cfs 

Jan-Feb  15:  >  -1,000  cfs 

May-June:  >           0  cfs 

July:  >  -1,000  cfs 

Aug  &  Dec:  >  -2,000  cfs 

(2) 

Spring  pulse  flows 

Sacramento  River: 

- 

18,000  cfs  for  14  days 
13,000  cfs  for  42  days 

San  Joaquin  River: 

- 

4,500  cfs  for  23  days 

(3) 

Pumping  restrictions 

April:   6,000  cfs 
April  26-Mav  16:    1,500  cfs 

(4) 

Take  limit  restrictions 

Oct-May:   No  more  than  1  %  of 
out-migrating  winter-run  smolts 
(2,700  fish)* 

May-July:   No  more  than  400 
Delu  Smelt  per  day,  based  on 
14-day  running  average 

(5) 

Cross-channel  gates 

Feb-Apr:    Closed 
Oct- Jan:    Closed  if  winter-run  are 
present 

Approximately  30  million  Salmon  smolts,  other  than  winter-run,  pass  through  the  Delta  during 
this  period. 
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STATEMENT  OF  PETER  B.  MOYLE 

Field  Hearing  on  Endangered  Species  Act 

Subcommittee  on  Environment  and  Natural  Resources 

Committee  on  Merchant  Marine  and  Fisheries 

U.S.  House  of  Representatives 

Woodland,  California,  7  July  1993 

Thank  you  for  giving  me  the  opportunity  to  express  my  views  about 
the  Endangered  Species  Act  (ESA) .  This  is  a  subject  of 
considerable  interest  to  me  because  I  have  spent  much  of  my  career 
working  with  endangered  fishes  and  aquatic  ecosystems.  At  the 
present  time  I  am  head  of  the  Delta  Fishes  Recovery  Team  and  am 
working  closely  with  the  Natural  Heritage  Institute  to  find  ways  to 
protect  native  fishes  and  aquatic  ecosystems  without  having  to 
resort  to  listing  species  as  endangered. 

Qualifications 

I  have  been  studying  the  native  fishes  of  California  since 
1969,  when  I  joined  the  faculty  at  Fresno  State  University.  I  am 
currently  Professor  of  Fisheries  Biology  at  the  University  of 
California,  Davis  (where  I  have  been  since  1972)  and  for  five  years 
was  Chair  of  the  Department  of  Wildlife  and  Fisheries  Biology.  I 
have  published  over  100  scientific  papers  and  eight  books  or 
monographs,  including  some  the  standard  reference  works  on 
California  fishes  and  fish  biology  in  general.  In  recent  years  my 
research  has  focussed  on  the  ecology  of  the  fishes  of  the 
Sacramento-San  Joaquin  estuary  and  on  the  status  of  native  fishes 
statewide.  My  research  group  helped  to  document  the  near-collapse 
of  the  fish  populations  of  the  Delta  and  has  been  the  major  source 
of  information  on  the  alarming  declines  of  fishes  statewide, 
including  economically  important  species  such  as  coho  salmon  and 
spring-run  Chinook  salmon. 

Introduction 

My  research  on  California  fishes  involves  more  than  just 
documenting  problems;  I  am  also  actively  looking  for  ways  to 
protect  the  native  fishes  and  the  ecosystems  of  which  they  are 
part.  I  am  especially  interested  in  finding  ways  to  protect 
aquatic  ecosystems  without  having  to  formally  list  species  as 
endangered.  At  the  same  time,  I  strongly  believe  that  the  ESA 
should  be  reauthorized  with  just  as  many  teeth  in  it  as  it  has  now, 
or  even  more,  and  that  the  US  Fish  and  Wildlife  Service  should  be 
provided  with  adequate  funding  to  carry  out  the  provisions  of  the 
act  in  a  timely  and  effective  manner.  My  reasoning  for  this  is 
simple:  most  people  or  interest  groups  will  not  come  to  a 
negotiating  table  to  develop  ecosystem-oriented  protection  plans 
unless  there  is  the  very  real  threat  of  having  to  deal  with  the 
provisions  of  the  ESA.  Let  me  give  you  some  examples  of  how  the  ESA 
is  working  to  protect  aquatic  habitats  in  California,  sometimes 
without  having  species  formally  listed.  The  examples  I  will 
present  involve  (1)  the  Delta,  (2)  Goose  Lake,  (3)  spring-run 
Chinook  salmon,  and  (4)  coastal  coho  streams. 
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The  Delta 

The  Sacramento-San  Joaquin  Delta  has  been  an  ecosystem  in 
severe  trouble  for  a  long  time.  There  were  plenty  of  signs  of  its 
decline  throughout  the  1970s  and  1980s,  most  obviously  the  steady 
decline  of  striped  bass  and  chinook  salmon.  Although  it  was  fairly 
obvious  even  then  that  the  declines  were  connected  with  increased 
diversions  of  the  State  Water  Project  and  the  Central  Valley 
Project,  the  excuse  for  inaction  was  that  futher  research  was 
needed  by  fisheries  agencies.  The  research  during  this  time 
focussed  mainly  on  striped  bass  and  striped  bass  hatcheries  became 
a  major  part  of  the  solution.  In  retrospect,  it  is  not  surprising 
that  the  striped  bass  hatcheries  did  not  work  as  well  as  planned, 
because  the  program  involved  enhancing  the  top  predator  in  a  system 
in  which  the  prey  base  was  declining.  My  suspicion  is  that  the 
hatchery  bass  were  eating  mainly  the  smaller  wild  bass.  This 
illustrates  the  lack  of  ecosystem  oriented  thinking  in  fisheries 
managers,  a  problem  often  associated  with  ESA  but  in  fact  prevalent 
among  resource  managers  of  all  kinds. 

Then,  in  1990,  the  winter-run  chinook  salmon  was  listed  as  a 
threatened  species  and  began  driving  decisions  about  water 
diversions  and  releases  in  the  Sacramento  River  and  Delta.  Some  of 
these  decisions  were  potentially  detrimental  to  other  native  fishes 
so  I  was  pleased  when  the  Delta  smelt  was  finally  listed  as 
Threatened  in  1993.  The  Natural  Heritage  Institute  has  also  filed 
petitions  for  longfin  smelt  and  Sacramento  splittail  with  the 
express  purpose  of  insuring  ecosystem  management  of  the  estuary, 
even  though  measures  taken  to  help  the  delta  smelt  would  probably 
go  a  long  ways  towards  ecosystem  management  by  themselves.  NHI  had 
originally  considered  filing  a  petition  for  spring-run  chinook 
salmon  as  well,  but  deferred  at  the  request  of  commerical 
fishermen,  as  will  be  mentioned  later.  While  all  this  endangered 
species  activity  was  taking  place,  the  San  Francisco  Estuary 
Project  sponsored  the  writing  of  a  series  of  Status  and  Trends 
Reports  on  the  estuary  that  demonstrated  the  severity  of  ecosystem 
decline.  There  have  been  a  number  of  agency  responses  to  this 
influx  of  listings  and  information  but  one  in  particular  relates 
directly  to  the  ESA.  The  USFWS,  rather  than  just  appointing  a 
delta  smelt  recovery  team,  has  appointed  a  Native  Delta  Fishes 
Recovery  Team,  which  I  head.  Our  mandate  is  to  develop  a  recovery 
plan  that  not  only  keeps  the  delta  smelt  from  going  extinct  but 
other  native  fishes  as  well.  If  this  effort  is  successful,  we 
should  see  ecosystem  recovery,  including  a  resurgence  of  striped 
bass  populations. 

Without  the  ESA,  I  doubt  ecosystem  recovery  for  the  Delta 
would  be  given  serious  consideration. 

Goose  Lake 

Goose  Lake  is  an  immense  alkaline  lake  that  straddles  the 
border  between  Oregon  and  northeastern  California.  The  lake  and 
its  drainage  contain  four  native  fishes  found  no  place  else:  Goose 
Lake  redband  trout.  Goose  Lake  tui  chub.  Goose  Lake  sucker,  and 
Goose  Lake  lamprey.   Early  in  1992,  after  several  years  of  extreme 
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drought,  the  lake  was  clearly  drying  up.  In  response,  the  USFWS 
prepared  to  file  emergency  listing  petitions  for  the  four  fishes, 
based  on  information  I  provided  them.  It  was  clear,  however,  that 
listing  these  species  could  create  hardships  for  the  ranchers  who 
land  surrounds  the  lake  and  whose  cattle  graze  public  land  at 
higher  elevations.  Therefore,  Don  Lancaster,  the  local  UC  Farm 
Advisor,  and  Georgina  Sato,  a  BLM  biologist,  organized  a  meeting 
involving  landowners,  various  interest  groups,  and  representatives 
of  state  and  federal  agencies.  From  that  meeting  came  the  Goose 
Lake  Fishes  Working  Group  which  is  developing  management  options 
for  the  fishes  and  is  seeking  funding  for  such  things  as  watershed 
restoration.  There  were  also  two  more  immediate  benefits  of  that 
meeting  (and  subsequent  ones) :  First,  it  got  people  with  diverse 
interests  talking  to  one  another  and,  second,  information  became 
available  indicating  that  there  were  refuges  for  the  species  on 
private  land,  so  extinction  of  the  species  was  not  as  immanent  as 
had  been  thought . 

While  this  process  is  still  on-going,  it  is  reasonable  to 
expect  that  the  Goose  Lake  fishes  and  the  local  stream  and  lake 
ecosystems  will  be  able  to  continue  to  exist  without  having  to 
formally  list  the  species.  I  doubt  all  this  would  have  happened, 
however,  without  a  strong  ESA. 

Spring-run  Chinook  salmon 

Spring-run  Chinook  salmon  were  once  the  most  abundant  stock  of 
salmon  in  Central  California,  numbering  perhaps  as  many  as 
1,000,000  spawners  in  good  years.  The  runs  were  largely 
eliminated  by  dams  that  blocked  access  to  upstream  spawning  areas. 
Today  there  are  less  than  1,000  wild  fish,  confined  to  remote 
canyons  of  a  few  streams  in  the  Sacramento  drainage,  mainly  Deer 
and  Mill  Creeks  (Tehama  Co.).  There  has  long  been  an  interest  in 
these  fish,  but  little  was  done  except  to  keep  track  of  the 
declining  populations.  Recently,  the  Department  of  Water  Resources 
has  been  attempting  to  help  stop  the  decline  by  drilling  wells  near 
Mill  Creek  and  giving  the  well  water  to  local  farmers  in  exchange 
for  reducing  diversions  from  the  creek  in  the  spring.  The  purpose 
is  to  allow  increased  passage  of  adult  salmon  to  the  summer  holding 
areas  in  the  canyons.  Despite  such  actions,  the  spring-run  chinook 
clearly  qualifies  as  a  endangered  species  under  the  ESA.  A 
petition  based  on  analyses  of  population  trends  by  Elizabeth 
Campbell  and  myself  has  been  written  but  not  filed  at  the  request 
of  commercial  salmon  fishermen.  The  fishermen  are  rightfully  afraid 
that  listing  spring  run  chinook  might  be  the  final  blow  that  puts 
them  out  of  business.  Nat  Bingham  of  the  Pacific  Coast  Federation 
of  Fisherman's  Associations,  assisted  by  UC  Sea  Grant  Extension, 
has  organized  a  spring-run  chinook  working  group  to  attempt  to  find 
ways  to  stop  the  decline.  Essentially  the  group  will  be  writing  a 
recovery  plan  and  then  requesting  state  and  federal  agencies  to 
adopt  it  as  if  it  were  a  recovery  plan  for  an  endangered  species. 
If  such  a  plan  cannot  be  adopted  voluntarily,  then  a  formal  listing 
request  will  go  forward. 

As  with  the  Goose  Lake  fishes,  this  process  is  still  underway 
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and  the  liklihood  of  success  is  unknown.  However,  pressure  applied 
through  the  threat  of  listing  under  the  ESA  has  been  responsible 
for  getting  the  affected  parties  to  talk  to  one  another  and  to  look 
for  solutions.  Without  a  strong  ESA,  I  doubt  wild  spring-run 
Chinook  salmon  will  persist  in  California. 

Coho  salmon 

Coho  salmon  are  one  of  the  most  important  sport  and  commercial 
fishes  along  the  west  coast.  Yet,  like  spring-run  chinook  salmon 
their  numbers  have  declined  dramatically  in  the  past  50  years.  In 
California,  I  estimate  that  there  are  now  less  than  5,000  wild  coho 
spawners  in  each  year,  down  from  perhaps  200,000  fish.  Coho 
originally  spawned  in  most  coastal  streams  from  Santa  Cruz  on 
north.  Today,  in  California,  only  about  half  their  original 
spawning  streams  still  supports  runs  and  most  of  these  are  on  the 
verge  of  extinction.  A  similar  situation  exists  in  California, 
Oregon,  and  southern  Washington.  A  major  cause  of  the  decline  is 
the  poor  condition  of  the  streams  coupled  with  poorly  designed 
hatchery  programs  and  unfavorable  climatic  conditions.  The  poor 
condition  of  the  streams  is  largely  related  to  timber  harvest 
practices  that  have  resulted  in  filling  of  pools  and  channels  with 
sediment,  elimination  of  large  logs  in  streams,  and  increases  of 
stream  temperatures.  The  situation  with  coho  has  deteriorated  so 
far  that  a  coalition  of  environmental  groups  is  in  the  process  of 
developing  a  petition  for  listing  it  as  a  threatened  species  in 
California  and  Oregon.  More  importantly,  the  coho  salmon  is 
increasingly  assuming  an  important  role  in  timber  management 
decisions  by  the  US  Forest  Service  and  the  Bureau  of  Land 
Management  throughout  the  Pacific  Northwest.  Much  of  the  best 
remaining  habitat  for  coho  occurs  in  streams  flowing  through  late 
successional  ("old  growth")  forests.  This  realization  is  making 
ecosystem  management  of  these  forests  much  more  palatable  as  people 
realize  that  the  reasons  for  protecting  the  forests  involve  not 
just  saving  spotted  owls  and  marbled  murrelets  but  protecting  local 
economies  based  on  commercial  and  recreational  fishing. 

Federal  agencies  are  increasingly  treating  the  coho  salmon  as 
if  it  were  an  endangered  species.  I  seriously  doubt  they  would  be 
doing  this  if  a  strong  ESA  did  not  exist  and  if  listing  petitions 
were  not  likely. 

Conclusions 

The  Endangered  Species  Act  of  1973  is  a  good  law  because  it 
says  that  it  is  the  official  policy  of  our  government  that  saving 
species  is  ultimately  good  for  the  well-being  and  enrichment  of  our 
society.  The  preamble  to  the  act  makes  it  clear  that  protecting 
endangered  species  is  a  tool  for  protecting  endangered  ecosystems. 
In  California,  it  is  becoming  increasingly  evident  that  the  ESA  is 
serving  that  function.  The  problems  associated  with  the  ESA  are 
not  so  much  with  the  act  itself  but  with  the  fact  that  we  are  in  an 
age  of  rapid  environmental  deterioration.  For  many  species  and 
ecosystems  we  have  reached  the  point  where  either  we  take  action  to 
save  them  now  or  we  lose  them.   Saving  them  is  both  controversial 
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and  expensive  but  in  the  long  run  we  will  be  much  better  off  if  we 
do,  both  in  terms  of  human  health  and  in  terms  of  economics. 
California  without  wild  coho  salmon  in  its  coastal  streams,  without 
spring  chinook  in  its  remote  canyons,  without  smelt  in  the  Delta 
will  be  a  much  diminished  place  and  a  place  much  less  suitable  as 
a  habitat  for  humans. 

The  best  thing  we  can  do  is  to  strengthen,  not  weaken,  the  ESA 
and  make  sure  that  the  US  Fish  and  Wildlife  Service  is  adequately 
funded  to  handle  its  responsibilities  under  the  act. 
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When  I  testified  on  July  7,  1993,  at  the  Field  Hearing  on  the 
reauthorization  of  the  Endangered  Species  Act  in  Woodland, 
California,  I  attempted  to  give  some  examples  of  how  the  ESA  was 
working  in  California  to  protect  ecosystems.  To  me,  these  examples 
illustrated  why  the  Act  could  be  reauthorized  with  few  changes.  I 
was  pleased,  therefore,  to  hear  that  virtually  everyone  who 
testified  did  not  dispute  the  need  to  reauthorize  the  ESA, 
recognizing  its  fundamental  popularity  with  the  American  people. 
However,  I  was  very  disturbed  by  the  many  orchestrated  cries  for 
reform  of  the  ESA  to  make  it  work  better,  to  "make  people  count 
too."  These  are  the  reforms  proposed  by  Congressman  Fazio  and 
adopted  wholeheartedly  by  Governor  Wilson.  Most  of  these  reforms 
sound  good  but  if  instituted  as  a  program  would  make  the  listing 
and  recovery  process  much  more  complex  and  expensive.  They  will 
keep  endangered  species  from  being  listed  by  tying  the  US  Fish  and 
Wildlife  Service  in  bureaucratic  and  legal  knots.  The  result  will 
be  increased  rates  of  extinction  of  species.  The  proposed  reforms 
can  effectively  gut  the  ESA  while  seeming  to  make  it  better. 

Let  me  be  more  specific  about  the  seven  major  reforms 
proposed : 

Reform  #1;  increase  public  input  into  the  ESA  process.  In  my 
dealings  with  endangered  species  issues,  I  have  been  impressed  with 
the  many  opportunities  there  are  for  public  input  during  the 
listing  process.  Very  little  new  biological  information,  however, 
results  from  this  input.  This  was  very  well  demonstrated  when  the 
US  Fish  and  Wildlife  Service  held  a  series  of  public  hearings  when 
it  was  considering  listing  the  Delta  smelt  as  a  threatened  species. 
As  far  as  I  can  tell  the  hearings  accomplished  little  except  to 
allow  people  to  blow  off  steam.  The  job  of  the  USFWS  is  to  render 
a  decision  based  on  biological  information.  Providing  additional 
opportunities  for  public  comment  would  consume  enormous  amounts  of 
time  of  an  already  overworked  USFWS  staff,  time  that  would  be 
better  spent  collecting  and  evaluating  biological  information.  If 
there  is  a  place  for  more  public  input  through  hearings  it  is 
during  the  process  of  developing  recovery  plans  where  the  subject 
is  broader  and  decisions  can  take  into  account  non-biological 
factors. 

Reform  #2 ;  speed  up  the  development  of  recovery  plans.  I 
agree  with  the  need  to  do  this  but  putting  short  time  limits  on 
developing  recovery  plans  would  cause  the  equivalent  of  delisting 
hundreds  of  species  and  probably  result  in  many  extinctions.  There 
are  few  recovery  plans  because  the  USFWS  has  insufficient  staff  and 
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funds  to  produce  them.  If  you  want  recovery  plans  developed 
quickly,  I  suggest  that  you  add  $50  to  $60  million  dollars  per  year 
to  the  ESA  appropriation  specifically  for  this  purpose. 

Reform  #3 :  set  a  "nonsubiective"  standard  for  data  used  in  ESA 
listing  packages.  This  change  ignores  the  nature  of  biological 
data  and  the  nature  of  science.  All  data  are  interpreted 
subjectively.  The  only  number  dealing  with  endangered  species  that 
is  not  vulnerable  to  "subjective  interpretation"  is  0  -  extinction. 
If  the  data  provided  in  listing  packages  is  incomplete  -even  though 
the  best  available-  it  is  because  there  are  rarely  funds  and 
manpower  available  to  do  the  surveys  necessary,  especially  for 
species  that  are  not  yet  in  serious  trouble.  Actually,  in  the  many 
endangered  species  petitions  I  have  read,  the  data  is  surprisingly 
good.  Of  course,  by  the  standards  of  people  opposed  to  listing 
there  is  never  enough  information.  Another  problem  is  that  it  is 
very  difficult,  if  not  impossible,  to  develop  a  "clearly  defined 
standard"  because  scientists  disagree  among  themselves  as  to  what 
would  constitute  an  adequate  data  set  for  listing.  The  amount  and 
type  of  data  needed  also  varies  among  species.  For  example,  a 
standard  set  for  salmon,  for  which  we  can  obtain  reasonably  good 
population  estimates,  would  not  work  for  delta  smelt,  for  which 
good  population  estimates  are  extraordinarily  difficult  to  obtain. 

Reform  #4 :  add  more  peer  review  to  the  procedure.  Peer  review 
already  exists  in  the  listing  process.  USFWS  staff  regularly 
consults  scientists  like  myself  on  petitions  they  are  considering, 
if  I  have  expertise  on  the  species.  In  addition,  many  petitions 
are  based  on  peer  reviewed  publications.  This  "reform"  assumes 
that  most  ESA  decisions  are  capricious  and  not  supported  by 
adequate  analyses  of  the  information,  neither  of  which  is  true. 
Any  additional  peer  review  would  take  a  great  deal  of  staff  time  to 
organize  and  place  additional  burdens  on  the  limited  number  of 
people  qualified  to  conduct  the  reviews. 

Actually,  I  think  most  of  the  people  calling  for  peer  review 
do  not  really  understand  what  true  peer  review  is.  Peer  review  is 
a  check  on  the  scientific  accuracy  of  the  information  and  analysis 
in  a  proposed  listing  by  outside  scientists  with  adequate 
credentials  to  do  so.  It  is  not  opening  up  the  process  to  potshots 
by  the  consultants  of  listing  opponents  and  expecting  those 
potshots  to  be  taken  as  serious  as  the  comments  of  more  objective 
scientists. 

Reform  /5 :  develop  habitat  conservation  plans  to  protect 
multiple  species.  This  is  a  great  idea  but  it  will  be  used  as  an 
excuse  for  not  listing  species  and  not  protecting  them.  I 
seriously  doubt  that  an  Endangered  Ecosystems  Act  can  be  written 
that  contains  teeth  in  it  similar  to  those  in  ESA.  In  my  own  work 
on  fish  conservation,  my  approach  is  to  work  towards  the 
systematic  protection  of  aquatic  habitats  in  order  to  protect 
species  before  they  become  endangered.  At  the  same  time  I  support 
petitions  to  list  several  species  of  fish  simultaneously  that 
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require  the  same  degraded  habitat.  The  result  will  then  be 
ecosystem  protection.  Thus  for  the  Sacramento-San  Joaquin  Delta, 
I  support  the  listing  of  longfin  smelt  and  splittail,  to  emphasize 
that  the  listing  of  delta  smelt  helps  to  protect  an  ecosystem,  and 
not  just  an  obscure  species.  In  other  words,  habitat  conservation 
plans  can  be  developed  through  multiple  species  listings.  I 
strongly  support  an  effort  to  systematically  protect  and  restore 
habitats,  but  this  should  be  a  separate  effort  from  the  endangered 
species  process. 

Reform  06:  increase  opportunities  for  legal  challenges  by 
opponents  of  listings.  I  do  not  see  what  this  will  accomplish 
except  to  tie  up  the  time  of  USFWS  staff  through  nuisance  law 
suits.  My  experience  is  that  developers  and  others  opposed  to 
endangered  species  listings  are  already  masters  at  using  the  legal 
system  to  their  advantage  to  delay  or  halt  listings.  They  do  not 
need  any  more  tools. 

Reform  #7;  require  an  economic  impact  analysis  for  all 
proposed  listings.  This  would  only  have  real  meaning  if  a  clause 
wqas  also  inserted  saying  that  economic  values  should  have  weight 
in  considering  whether  or  not  to  list  a  species.  This,  of  course, 
would  completely  subvert  the  strength  of  the  present  act  in  which 
listing  decisions  are  made  based  on  biology.  If  gutting  the  act 
directly  is  not  the  purpose  of  this  change,  then  it  exists  mainly 
for  its  nuisance  value  and  the  huge  amounts  of  USFWS  staff  time  it 
would  consume. 

There  is  also  the  basic  problem  of  deciding  what  kind  of 
economic  evaluation  is  used.  Economics  is  not  science.  It  is 
possible  to  do  an  economic  analysis  to  get  whatever  answer  is 
desired.  This  is  being  illustrated  very  nicely  by  the  controversy 
over  timber  harvest  in  the  Pacific  Northwest.  The  timber  industry 
claims  protecting  streams  for  salmon  spawning  will  cause  them 
immense  economic  harm  that  outweighs  the  value  of  the  fish,  while 
the  Wilderness  Society  claims  that  the  value  of  the  salmon  produced 
in  the  streams  far  outweighs  the  economic  value  of  the  timber 
production  lost.  Both  groups  have  access  to  the  same  data;  they 
differ  on  such  things  as  the  time  frames  of  their  evaluations  and 
on  the  multiplier  effects  of  timber  vs.  fish  jobs. 

If  these  reforms  are  taken  seffLously  and  become  adopted,  the 
only  way  they  stand  a  chance  of  providing  their  claimed  benefits  is 
if  Congress  increases  the  annual  budget  of  the  USFWS  by  a  factor  of 
10  to  100.  This  will  allow  the  USFWS  to  hire  all  the  additional 
biologists,  economists,  and  lawyers  that  will  be  needed  to  handle 
the  additional  work  load.  To  adopt  the  "reforms"  without 
additional  funding  will  be  hypocritical  because  the  Endangered 
Species  Act  will  then  cease  to  function  effectively. 

Where  should  the  money  come  from  to  support  the  increased  work 
on  endangered  species?  I  suggest  much  of  it  should  come  from  some 
minor  readjustments  on  where  the  US  Government  spends  its  money  on 
biological  research.   For  example,  in  President  Clinton's  proposed 
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1994  budget,  just  $179  million  is  proposed  for  the  new  National 
Biological  Survey,  which  presumably  will  do  much  of  the  research  on 
endangered  species.  This  is  only  4.2%  of  the  amount  of  money  ($4.3 
billion)  proposed  to  be  spent  on  biotechnology  research  alone.  Good 
arcpiments  can  be  made  that  money  spent  on  endangered  species 
research  and  recovery  can  have  more  benefits  to  the  economy,  to 
human  health,  and  to  the  environment  than  five  or  ten  times  the 
amount  spent  on  biotechnology. 
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1.  INTRODUCTION 

Mr.  Chairman,  members  of  the  Committee,  my  i\ame  is  Stuart  L.  Somach. 
I  am  an  attorney  with  the  Sacramento  law  firm  of  De  Cuir  &  Somach.   I  practice 
in  the  area  of  water,  p>ower,  natural  resources  and  environmental  law.   I 
represent  numerous  public  agencies  and  private  individuals  and  entities 
throughout  CaUfornia.    This  representation,  in  general,  involves  the  acquisition 
or  maintenance  of  water  rights  and  responsibility  for  compliance  with  legal 
mandates  associated  with  water  projects,  including  appropriate  permitting.    In 
this  context,  almost  all  of  my  work  has,  at  one  point  or  another,  required  me  to 
deal  with  matters  associated  with  the  Endangered  Species  Act  ("ESA")  (16  U.S.C. 
§§  1531-1543).   I  have  also  undertaken  ESA-related  work  for  clients  on  more 
general  land  use  projects. 
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In  addition  to  this  representational  involvement  wixh  the  ESA,  I  have 
made  numerous  presentations  and  have  written  on  the  topic  of  the  Endangered 
Species  Act.   I  have  taught  at  least  two  continuing  legal  education  courses 
devoted  to  the  ESA  and  have  delivered  at  least  five  speeches  on  this  topic  to 
various  groups.  The  ESA  has  also  been  the  topic  of  discussion  in  the 
environmental  and  natural  resources  courses  I  have  taught  as  an  Adjunct 
Professor  of  Law  at  the  University  of  the  Pacific,  McGeorge  School  of  Law.    I 
have  written  three  published  articles  on  the  ESA. 

As  a  consequence  of  the  above,  I  have  thought  a  great  deal  about  the  ESA. 
In  particular,  within  the  last  few  months,  questions  associated  with  the 
application  of  the  Central  Valley  Project  Improvement  Act  ("CVPLA")  (Pub. 
Law  102-575,  Title  XXXTV)  in  combination  with  the  listing  of  the  Delta  smelt  as  a 
threatened  spedes  and  the  issuance  of  biological  opinions  associated  with  that 
species  as  well  as  the  winter-run  chinook  salmon  have  occupied  a  considerable 
about  of  my  time.   This  combination  of  factors  has  caused  water  diversions  in 
California  to  be  curtailed  and  has  focused  a  great  deal  of  attention  on  the 
question  of  whether  the  ESA  poses  a  threat  to  the  social  and  economic  well-being 
of  California.   In  California,  with  respect  to  the  winter-run  and  Delta  smelt,  the 
issue  has  been  sometimes  framed  as  one  of  "fish  versus  people." 

The  problem,  however,  is  that  the  fundamental  and  important  policy 
questions  which  are  implicated  within  the  ESA  discussion  cannot  be  reduced  to 
simplistic  questions  or  phrases.  The  very  real  threat  to  people  that  has  been 
posed,  in  the  context  of  the  listing  of  the  winter-run  and  Delta  smelt,  does  not 
derive  from  the  Endangered  Species  Act,  per  is.    Rather,  the  problem  derives 
from  our  failure,  as  a  society,  to  address  fundamental  enviroiunental  and 
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development  issues  at  an  early  stage,  coupled  with  the  sometimes  unreasonable 
and  irrational  application  of  stringent  environmental  protections;  in  this  case, 
the  application  of  the  Endangered  Species  Act. 

2  BACKGROUND 

How  one  views  the  Endangered  Species  Act  depends,  in  large  part,  upon  how 
one  encounters  the  legislation.   In  the  abstract,  it  is  difficult  to  argue  against 
statutory  provisions  that  seek  to  prevent  species  extinction,  preserve  habitat  needed 
for  the  survival  of  various  animal  and  plant  species,  and  assist  in  insuring  species 
diversity. 

These  are  important  goals  for  which  we  should  all  strive.   I  suspect  that,  in 
general,  this  view,  until  recently,  would  have  been  indicative  of  the  feelings  of  the 
vast  majority  of  individuals  who  had  given  any  thought  to  these  issues.   What  then 
is  the  problem;  and  why  is  there  a  growing  concern  over  the  cor\sequences  of 
protecting  species  pursuant  to  the  Endangered  Species  Act? 

In  California,  Endangered  Species  Act  related  problems  are  far  ranging.  Issues 
associated  with  various  species  of  birds,  rodents,  lizards  and  snakes  have  affected 
and  continue  to  affect  land-based  development.   However,  in  my  view,  these 
problems  do  not  seem  to  pose  the  same  type  of  conflict  that  is  created  when  there  is 
a  clash  between  species  protection  and  the  ability  to  continue  to  divert  water  for 
urban  and  agricultural  use.   In  the  arid  and  semi-arid  West,  almost  all  life  centers  on 
water  availability,  and,  as  a  consequence,  threats  to  a  continued  water  supply  are  life 
endangering.   Without  an  adequate  water  supply,  cities  cannot  continue  to  grow  and 
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prosper  in  our  arid  coastal  plains,  industry  cannot  continue  to  develop,  and  most  of 
the  state's  agriculture  would  be  eliminated. 

Forty  or  more  years  ago,  we  in  California  had  the  foresight  to  develop  one 
of  the  most  sophisticated  water  delivery  systems  in  the  world.   That  system 
literally  allowed  the  growth  of  our  cities  to  take  place,  and  facilitated  both  the 
industrial  and  agricultural  development  of  this  state,  a  development  which  is 
probably  unparalleled  anywhere  else  in  the  world.  This  system  allowed  water  to 
be  developed,  stored  and  conveyed  in  the  northern  and  mountainous  areas  of 
our  state  for  delivery  to  our  coastal  cities  and  to  our  agricultural  interior.   This 
system  allowed  areas  without  water  to  become  rich  through  industrial  growth 
and  allowed  us  to  continue  agricultural  development  in  those  areas  which  had 
once  relied  solely  upon  declining  groundwater  basins. 

Two  historic  problems  now  threaten  to  overturn  all  that  we  in  this  state 
have  worked  so  hard  to  develop.   The  first  problem  is  the  adverse  consequences 
that  water  development  has  had  upon  the  environment.    During  the  early 
planning  and  implementation  of  these  water  projects,  our  resources  seemed 
infinite  and  our  serwitivity  to  and  understanding  of  the  impacts  that  our 
activities  might  have  on  the  environment  was  not  well  understood.    While 
some  specific,  conscious  decisions  were  made  to  adversely  affect  fish  and  wildlife 
fHjpulations,  these  decisions  were  made  without  the  kind  of  environmental 
scrutiny  that  is  now  commonplace. 

The  second  problem  stems  from  our  failure  to  continue  to  diligently 
pursue  appropriate  development  of  additional  water  facilities.   The  lack  of  these 
facihties,  particularly  in  and  around  the  Sacramento-San  Joaquin  Delta,  have 
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hampered  our  efforts  to  develop  additional  water  supplies  cmd  our  ability  to 
deliver  those  supplies  where  they  are  most  needed. 

Today  we  are  faced  with  a  convergence  of  these  two  problems.  The  cities' 
increasing  population  and  consequent  urban  demand  for  water  provides  a 
natural  competition  with  agricultviral  areas  for  limited  water  supplies.   This 
competition  is  exacerbated  by  the  need  to  develop  and  provide  water  to  mitigate 
for  past  impacts  on  fish,  wildlife  and  the  environment  caused  by  our  neglect. 

Our  failure  to  address  these  problems  in  the  past  has  marufested  itself, 
symbolically,  as  a  conflict  between  the  Endangered  Species  Act  and  people. 
While  one  cjm  argue  strenuously  over  the  policy  implications  which  drive  the 
provisions  of  that  legislation,  all  that  the  Endangered  Species  Act  does  is  to 
prevent  us  from  continuing  to  ignore  the  problems  I  have  articulated.   In  a 
sense,  the  Endangered  Species  Act  is  not  the  problem,  but  rather  a  mechanism 
which  forces  us  to  address  issues  that  we  have  for  too  long  ignored. 

The  question  then  should  focus  not  so  much  on  whether  the  Endangered 
Species  Act  is  a  threat  to  people,  but  rather  the  focus  should  be  on  how  the  two 
problems  I  have  noted  above  should  be  addressed.   As  with  most  things,  havmg 
waited  until  the  eleventh  hour  to  deal  with  these  issues,  we  must  now  address 
the  question  of  appropriate  solutions  in  an  atmosphere  of  crisis.   Those  solutions 
fell  in  two  general  categories. 

« 

First,  we  must  immediately  and  aggressively  move  toward  the 
authorization  and  development  of  additional  water  facilities.    These  facilities 
include  not  only  traditional  options,  but  also  must  include  aggressive  programs 
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and  associated  facilities  to  allow  water  banking  and  the  conjunctive  use  of 
surface  water  and  groundwater.   And,  most  importantly,  we  must  finally  break 
the  impasse  with  respect  to  Delta  facilities.   It  is  simply  not  possible  to  continue 
to  export  water  at  existing  levels  utilizing  existing  Delta  facilities  without 
rurming  headlong  into  the  problems  posed  by  the  Endangered  Species  Act.   In 
this  context,  even  if  no  Endangered  Sj^ecies  Act  problems  existed,  we  could  not 
increase  exports  even  to  meet  only  the  needs  of  agricultural  or  urban  water  use. 
These  additional  facihties  must  also  include  more  sophisticated  screerung  of 
diversions  so  that  the  direct  impacts  of  pumping  will  cease  being  an 
environmental  issue. 

My  intent  here  is  not,  however,  to  focus  on  water  supply,  but  rather  to  deal 
with  the  Endangered  Species  Act.   In  this  regard,  and  to  insure  that  there  is  no 
misunderstanding  of  my  position,  it  is  also  my  view  that  the  Endangered  Species 
Act,  as  implemented,  poses  a  significant  problem  m  areas  removed  from  the  pure 
and  noble  goals  of  species  preservation  and  the  fostering  of  species  diversity. 
Implementation  of  the  Endangered  Species  Act  has  the  potential  to  divest  state  and 
local  areas  of  their  ability  to  control  cruaal  land  use  and  water  supply  decisions. 
Moreover,  this  "federalization"  is  conducted  and  implemented  by  federal  agencies 
that  are  poorly  equipped  to  adequately  address  the  complex  economic  and  social 
issues  that  may  be  presented.   Additionally,  in  the  area  of  water  resources,  this 
"federalization"  usurps  the  state's  traditiorwl  role  in  allocating  water,  the  West's 
most  precious  resource. 

Consequently,  the  second  step  in  arriving  at  a  solution  to  the  problems 
articulated  above  is  to  make  certain  modification  to  the  E5A  and  how  it  is 
implemented. 
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3.         DISCUSSION  OF  GENERAL  CONCEPTUAL  MODIHCATIONS  OF  THE 
FNDANGERED  SPECIES  ACT 


In  attempting  to  address  these  Endangered  Species  Act  problems,  I  have,  for 
some  time,  advocated  a  change,  not  in  the  Endangered  Species  Act  itself,  but  rather 
in  how  the  Endangered  Spedes  Act  is  administered  and  applied.  These  general 
conceptual  modifications  are  discussed  immediately  below.   I  have  also  provided 
more  specific  suggestions  with  respect  to  amendments  to  the  ESA.   These 
suggestions  are  dealt  with  after  the  general  discussion. 

a.         Lishngs 

Some  have  advocated  that  the  listing  process  contained  within  the 
Endangered  Spedes  Act  should  be  modified  to  take  into  account  economic  factors. 
In  my  view,  a  less  drastic,  but  no  less  significant,  modification  should  be  employed. 
As  a  practical  matter,  some  Endangered  Species  Act  related  problems  are  caused 
through  a  rush  to  list  spedes  which,  in  fact,  do  not  meet  the  listing  criteria.   This 
results,  in  part,  from  a  mind-set  among  those  making  listing  dedsions  that  they 
must  err  on  the  side  of  listing  when  there  is  doubt.   No  such  requirement  exists.   As 
a  consequence,  better  overview  of  those  with  line  responsibility  for  listing  may 
result  in  fewer  spedes  listed,  and,  thus,  fewer  problems. 

Better  oversight  of  those  with  line  respxjnsibihty  over  the  listing  process 
would  also  avoid  the  misuse  of  that  process  to  control  state  water  allocation 
decisions.  The  Endangered  Spedes  Act  should  not  be  a  tool  by  which  fish  and 
wildlife  advocates  and  their  counterparts  within  relevant  federal  agencies  control 
water  projects.  However,  that  is  how  the  Endangered  Spedes  Act  is  viewed  by  some. 
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and  that,  in  my  view,  was  the  main  reason  for  the  listing  of  Delta  smelt  under  the 
Endangered  Species  Act.  This  dear  nususe  of  the  Endangered  Species  Act  should 
not  be  tolerated. 

b.         Implementation 

Once  a  species  is  listed,  very  little,  if  anything,  is  done  that  might  be 
considered  proactive.   The  Fish  and  Wildlife  Service  (and  the  Department  of 
Conunerce)  have  a  difficult  time  keeping  up  with  their  listing  obligations  and,  in 
most  cases,  find  it  almost  impossible  to  develop  the  extensive  management  and 
recovery  plans  that  should  be  the  cornerstone  of  the  Endangered  Species  Act.   As  a 
consequence,  the  operative  provisions  of  the  Endangered  Species  Act  are 
implemented  through  reactive  crisis  management  with  more  species  being  listed 
each  day  without  adequate  thought  to  how  to  best  recover  those  sp>ecies.  The 
winter-run  and  Delta  smelt  are  excellent  examples  of  this.   No  recovery  plan  exists 
for  these  spedes. 

The  Fish  and  Wildlife  Service  must  be  adequately  funded  to  not  only  list 
species,  but  to  also  develop  and  implement  management  and  recovery  plans.   The 
only  real  solutions  to  the  problems  associated  with  the  Endangered  Species  Act,  both 
sf>ecies-related  as  well  as  economic,  are  to  be  found  in  the  vigorous  management 
and  recovery  of  species. 
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Habitat  Considerations 


Most  major  problems  associated  with  the  Endangered  Species  Act  and  water 
use  focus  upon  habitat  loss.   Problems  with  respect  to  winter-run  or  the  Delta  smelt 
focus  more  on  general  habitat  problems  than  on  anything  else.   Addressing 
individual  species  one  at  a  time  will  do  little  to  address  the  real  problems  that  are 
posed. 

The  Fish  and  Wildlife  Service  should  be  directed  to  utilize  existing  authority 
within  the  Endangered  Sp>ecies  Act  and  elsewhere;  or  additional  authority  should  be 
provided  to  deal  with  entire  suites  of  species  rather  than  dealing  with  species  on  an 
individual  basis.   The  focus  of  implementation  should  be  shifted  from  a  species 
specific  "fix"  to  a  more  total  or  "holistic"  approach  to  species  preservation. 
Addressing  the  larger  and  real  problem  in  a  meaningful  way  should  relieve  any 
individual  project  proponent  from  having  to  deal  with  the  impossible  task  of 
addressing  each  species  individually.   This  kind  of  approach  would  not  only 
complement  existing  authority  which  exists  within  the  Endangered  Species  Act,  but 
should  also  facilitate  state  and  local  participation  pursuant  to  the  provisions  of 
Section  6  of  the  Endangered  Species  Act.   In  the  context  of  water  development  in 
California,  the  initial  habitat  focus  should  be  in  the  Delta  with  the  construction  of 
facilities  that  would  allow  water  deliveries  to  continue  without  adverse 
consequences  to  protected  species. 

d.         Economic  Considerations 

The  Endangered  Species  Act,  in  reality,  deals  little  with  economic  factors.   As 
a  corrsequence,  the  public  and  officials  at  the  local,  state  and  national  levels  know 
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very  little  about  the  real  impacts  of  the  Endangered  Species  Act.   Economic  arulysis, 
to  the  extent  it  is  developed,  is  usually  completed  after  the  fact  and  can  be  biased 
depending  upon  who  undertakes  the  analysis.    The  true  economic  impacts  of  the 
Endangered  Species  Act  must  not  be  a  mystery.  The  public  has  the  right  to  know  the 
total  cost  of  the  implementation  of  the  Endangered  Species  Act. 

Sechon  18  of  the  Endangered  Spedes  Act  currently  requires  the  Fish  and 
Wildlife  Service  to  submit  to  Congress  annually  a  report  which  accounts,  on  a 
spedes-by-species  basis,  for  all  federal  expenditures  made  primarily  for  the 
cortservation  of  listed  spedes.  This  section  should  be  expanded  to  require, 
concurrently  with  the  hsting  of  any  sjjecies,  the  preparation  of  an  economic  impact 
report.   This  report  should  detail  the  various  econonuc  factors  that  will  be 
implicated  by  a  listing  and  provide  a  reasonable  eshmate  of  the  larger  economic 
picture  in  light  of  a  listing.   This  report  should  be  procedural  in  nature  and  not 
substantively  affect  the  listing  dedsion.   The  report  would  be  informahonal  in 
nature,  to  insure  that  the  public  understands  the  total  cost  and  the  total  impacts  of 
listing.  The  report  itself  should  not  be  prepared  by  Fish  and  Wildlife  Service,  but 
rather  should  be  prepared  by  some  agency  of  the  federal  government  expert  in  hscal 
matters. 

4.          DISCUSSION  OF  SPECIFIC  MODIFICATIONS  TO  THE  ENDANGERED 
SPFrTF,S  ACT  _ 

The  general  conceptual  modifications  discussed  above  can  and  must  be 
implemented  along  with  more  spedfic  technical  modificatior^s  of  the  ESA.    To  a 
certain  degree,  both  HR  1490  and  HR  2043  recogruze  this  fact  and,  in  their  own  way. 
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address  some  of  these  issues.   Without  critiquing  the  substance  of  these  bills,  I 
believe  that  the  following,  at  a  minimum,  should  be  addressed  during  the 
reauthorization  of  the  ESA. 

a.         Impacts  to  Water  Supply 

There  must  be  a  recognition  that  the  continued  diversior\s  of  water  for 
domestic,  municipal,  industrial  and  agricultural  purposes  is  different  than  other 
activities  which  may  be  regvdated  under  the  provisions  of  the  ESA.    An  order  to 
modify  or  cease  such  diversior\s  pursuant  to  the  ESA  should  not  be  made  by  anyone 
short  of  a  Cabinet-level  officer.   Accordingly,  Section  2  of  the  ESA  should  be 
amended  by  adding  the  following  at  the  end  of  subsection  (c)(2):   "and  that  no  water 
diversions  for  domestic,  municipal,  industrial  or  agricultural  uses  shall  be  modified 
or  enjoined  unless  the  Secretary  determines  that  such  continued  diversions  shall 
cause  the  extinction  of  an  endangered  species." 

b.         Peer  Review 

Both  HR  1490  and  HR  2043  have  "peer  review"  provisions.   Peer  review 
requirements  are  essential.   In  addition,  however,  the  term  "best  scientific  and 
commercial  data  available"  must  be  further  defined.   I  suggest  that  Section  3  of  the 
ESA  be  amended  as  follows: 


Section  3  (16  U.S.C.  1532)  is  amended  by  adding  as  a 
new  subsection  (2)  after  the  existing  subsection  (1)  the 
following: 
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"(2)      The  term  'best  scientific  and 
commercial  data  available'  shall  mean  data 
of  sufficient  quality  utilizing  sound  scientific 
and  business  principles  to  justify  and  support 
decisions  of  the  highest  magnitude.   In  no 
event  shall  the  term  refer  to  a  mere  relative 
subjective  or  objective  evaluation  of  the  data 
then  available  to  the  Secretary  at  the  time  it 
is  evaluated." 

The  remairung  subsections  of  Section  3  shall  be 
renumbered  in  order. 


c.  Take 

The  definition  of  the  term  "take"  should  be  modified  to  articulate  the 
difference  between  "critical  habitat"  as  defined  within  the  ESA  and  other  habitat 
considerations.   The  modification  should  be  as  follows:    "The  term  'take'  shall  not 
mean  the  modification  of  habitat  which  has  not  been  determined  to  be  critical 
habitat.'" 

d.  Habitat  Consideration 

The  habitat  consideration  generally  discussed  above  should  be  addressed 
through  the  development  of  a  program  similar  to  what  exists  in  Califorrua.   The 
following  language  could  be  utilized  for  this  purpose: 

IMPROVING  THE  CONSERVATION  PLANNING  PROCESS. 

Section  10(a)(1)  (16  U.S.C.  §  1539(a)(1))  is  amended  by 
adding  a  new  subparagraph  (C)  which  reads  as  follows: 

"(C)     any  taking  provided  for  in 
section  (a)(2)(C)  (16  U.S.C.  §  1539(a)(2)(C)." 
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Section  10(a)(2)  (16  U.S.C.  1539(a)(2))  is  amended  by 
redesignating  subparagraph  (C)  as  subparagraph  (E)  and 
inserting  after  subparagraph  (B)  the  following: 

"(C)     The  Secretary  may  enter  into  agreements 
with  any  f>erson  for  the  purpose  of  preparing  and 
implementing  a  natural  commuruty  conservation 
plan  to  provide  comprehensive  management  and 
conservation  of  multiple  species,  including,  but  not 
limited  to,  endangered,  threatened  or  candidate  spedes 
listed  pursuant  to  the  provisions  of  this  Act.   Natural 
community  conservation  planning  may  be  undertaken 
by  local,  state,  and  federal  agencies  independently  or  in 
cooperation  with  other  pjersons.   The  plan  shall  be 
consistent  with  the  agreement  entered  into  with  the 
Seaetary  and  shall  be  approved  by  the  Secretary  if  it 
meets  standards  established  by  the  Secretary  for  natural 
commuruty  conservation.   The  Secretary  shall  prepare 
regulations  for  the  development  and  implementation 
of  natural  community  conservation  plans  which  may 
iHclude  but  are  not  limited  to  the  following: 

"(i)      Defining  the  scope  of  a 
conservation  planning  area. 

"(ii)     Determining  conservation 
standards,  guidelines,  and  objectives  for  the  plarming 
area. 

"(iii)    Appointing  one  or  more  advisory 
committees  to  review  and  make  recommendations 
regarding  the  preparation  and  implementation  of 
natural  community  conservation  plans. 

"(iv)    Coordinating  with  local,  state,  and 
federal  agencies. 

"(v)     Incorpxjrating  public  input. 

"(vi)    Obtaiiung  approval  of  the  natural 
community  conservation  plan  by  the  Secretary. 

"(vii)  Provisiorts  for  implementation  of 
the  plan. 
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"(viii)  Monitoring  and  reporting  on  plan 
implementation. 

"(ix)     Amending  the  plan  consistent  with 
the  initial  intent  of  the  plan. 

"(D)     The  Secretary  may  authorize  the  taking  of 
any  endangered,  threatened  or  candidate  species  whose 
conservation,  protection,  restoration,  and 
enhancement  is  provided  for  in  an  approved  natural 
community  conservation  plan." 


e.         Judicial  Review 

In  light  of  the  significance  of  a  decision  to  list,  the  current  judicial  review 
provisions  of  the  ESA  should  be  modified  to  provide  that  Secretarial  decisions 
under  the  ESA  must  be  supported  by  'dear  and  convincing  evidence."   Moreover, 
intervention  should  be  allowed  to  entities  who  can  demonstrate  an  important 
interest  in  the  listing  question,  even  if  that  interest  is  economic  in  nature.   Language 
such  as  the  following  should  be  added  to  the  ESA: 

Section  11(g)(1)  (16  U.S.C.  §  1540(g)(1))  is  amended 
by  adding  the  foUowmg: 

"(D)     To  challenge  the  Secretary's  fmdmgs 
and  determinations  with  respect  to  any  or  all  of  the 
provisions  contained  within  Sections  4  and  7  as  not  being 
supjxjrted  by  clear  and  convmcmg  evidence." 

Section  11(g)  (16  U.S.C.  §  1540(g))  is  amended  by 
adding  as  a  new  subsection  11(g)(3)(C)  the  foUowmg: 

"(C)     In  any  suit  under  this  subsection,  a 
party  with  a  direct  interest  in  the  action  may  intervene  as 
a  matter  of  right.    A  direct  economic  interest  in  the  action 
is  a  sufficient  interest  to  mandate  intervention. " 
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f.  Recovery  Teams 

Recovery  teams  should,  in  addition  to  governmental  representatives,  include 
"representatives  of  affected  non-governmental  groups,  entities  or  individuals." 

g.  Recovery  Plans 

Recovery  plaru  should  be  required  v^ithin  one  year  of  a  listing.  There  is  no 
excuse  for  the  listing  of  a  species  without  a  parallel  requirement  that  recovery  plarw 
be  developed  within  a  reasonable  period.   Listing  alone  is  of  little  positive  value. 

h.         Consultation  for  Private  and  Non-Federal  Entities 

The  Section  7  consultation  process  should  be  available  for  private  and 
non-federal  entities.   There  is  no  logic  to  allowing  a  sf>ecial  cor\sultation  or 
permitting  process  for  federal  agencies  and  denying  it  to  others. 

i.  Economic  Impact  Reports 

As  noted  generally  above,  the  importance  of  an  economic  analysis  at  the  time 
of  a  listing  is  crucial.   While  proposed  amendments  deal  with  this  issue,  the 
following,  in  my  view,  may  be  a  more  appropriate  way  to  deal  with  this  matter: 


-15- 


126 

ECONOMIC  IMPACT  REPORTS 

A  Section  19  is  added  to  read  as  follows: 

"Sec.  19.  Economic  Impact  Reports 

"(a)      Prior  to  he  time  that  a  species  is  listed 
as  either  endangered  or  threatened,  the  Seaetary  shall 
request  the  [insert  agency  of  the  U.S.  with  fiscal 
competence]  and  the  [insert  agency  of  the  U.S.)  shall 
prepare  an  economic  impact  report  which  fully  analyzes 
the  direct  and  indirect  economic  impact  of  the  proposed 
listing  on  a  local,  state,  and  national  level. 

"(b)      The  preparation  of  the  economic 
impact  report  shall  be  noticed  in  the  Federal  Register  and 
an  opportumty  for  public  comment  and  hearing  shall  be 
provided  on  a  draft  econonuc  impact  report.   The  final 
economic  impact  report  shall  be  certified  by  the  [insert 
agency  of  the  U.S.J  and  submitted  to  the  Secretary.  The 
economic  impact  report  must  have  been  available  for 
public  review  prior  to  the  time  of  listing  and  must  have 
been  received  and  considered  by  the  Secretary  at  the  time 
of  any  actual  listing. 

"(c)      The  [insert  agency  of  the  U.S.]  shall 
promulgate  regulations  to  implement  the  provisions  of 
this  section  and  shall,  to  me  extent  feasible,  utilize  the 
Council  of  Environmental  Quality's  National 
Environmental  Policy  Act  Guidehnes  as  a  model. 

"(d)     Any  action  to  challenge  the  sufficiency 
of  an  environmental  impact  report  shall  be  initiated 
within  thirty  days  of  the  certification  of  the  economic 
impact  report  by  the  (insert  agency  of  the  U.S.]. 
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CONCLUSION 


The  Endangered  Species  Act  is  needed  legislation  which  seeks  to  protect  and 
conserve  species  and  to  foster  species  diversity.  Problems  with  the  Endangered 
SpTedes  Act  stem  not  so  much  from  the  structure  of  the  Act,  but  from  dealing  in 
absolutes  in  order  to  achieve  the  goals  of  the  Endangered  Species  Act.   In  light  of  the 
rigorous  nature  of  the  Endangered  Species  Act,  it  is  important  that  means  be 
developed  to  iruure  that  the  Endangered  Species  Act  is  implemented  in  a  maimer 
that  insures  that  spedes  preservation  and  recovery  is,  in  fact,  accomplished  in  as 
efficient  a  manner  as  possible,  and  that  means  are  developed  to  deal  with  the  entire 
problem  presented  in  regional  areas  rather  than  dealing  with  issues  on  a  species-by- 
species  and  project-by-project  basis.   Finally,  while  economic  considerations  probably 
should  not  control  the  Endangered  Species  Act  process,  real  economic  information 
must  be  provided  to  the  public  to  insure  that  the  public  is  aware  of  the  total  costs 
associated  with  achieving  the  purposes  of  the  Endangered  Species  Act. 
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Good  morning  Chairman  Studds,  Congressman  Fazio,  members  of 
the  Subcommittee,  ladies  and  gentlemen.  My  name  is  Nat  Bingham. 
I  have  been  a  commercial  fisherman  for  over  30  years  operating  my 
boat  the  Ellot-M  out  of  the  port  of  Fort  Bragg.  Currently  I  serve 
as  the  Habitat  Coordinator  for  the  Pacific  Coast  Federation  of 
Fishermen's  Associations  (PCFFA)  and  for  nine  years  I  was  president 
of  that  group,  which  through  its  member  associations  is  the  largest 
commercial  fishermen's  —  and  f isherwomen's  —  organization  on  the 
U.S.  west  coast.  This  year  I  am  also  serving  as  the  president  of 
the  American  Seafood  Harvesters  Association  (ASHA) ,  and  staff  for 
the  California  Urchin  Producers  Association  (CUPA) .  It  is  in  my 
capacity  with  PCFFA  that  I  am  offering  this  testimony  today. 

I  wish  to  thank  the  committee  for  the  invitation  to  testify 
here  on  the  Endangered  Species  Act,  a  federal  statute  both  I  and 
my  organization  have  had  some  eKperience  with.  As  I  mentioned 
above,  PCFFA  is  a  trade  organization  representing  working  men  and 
women  in  the  fishing  fleet;  we  are  not  a  conservation  or 
environmental  organization.  Conservation  of  the  fish  species  we 
harvest  is  a  matter  of  economics  for  us;  it  is  our  livelihoods. 


STEWARDS  OF  THE  FISHERIES 
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For  us  conservation  of  our  fish  is  about  protecting  food  and  jobs. 
And  sadly  fishermen,  or  salmon  fishermen  anyway,  are  discovering 
that  conservation  of  our  salmon  and  other  fish  stocks  increasingly 
depends  on  the  Endangered  Species  Act  (ESA)  —  either  through  a 
listing  or  a  threat  of  listing. 

LIK£  IT  OR  MOT,  THE  BS  ENDS  WHEN  THE  ESA  STEPS  IN 

As  society  ignores  environmental  warning  signs  —  no  matter 
how  clear  and  compelling  they  may  be  —  and  fish  stocks  decline, 
fish  conservation  efforts  inevitably  begin  by  suppressing  the 
fisheries  and  wounding  the  community  economies  dependent  upon  them. 
The  ESA's  forceful  and  unambiguous  language  —  rare  among  acts  of 
Congress  —  marks  it  as  the  only  current  law,  unfortunately, 
capable  of  arresting  and  reversing  the  decline  of  fish  and  other 
environmental  resources.  Most  other  laws  tolerate  endless 
"coordination  and  cooperation"  lip  service  and  continued 
environmental  decay  and  economic  degradation. 

Let  me  give  you  some  of  our  experience  with  the  Sacramento 
winter-run  Chinook  (king) ,  the  first  salmon  to  be  listed  under  the 
ESA  on  the  west  coast.  This  run  declined  precipitously  from  1969 
when  there  were  120,000  spawners  to  1985  when  there  were  less  than 
2,000  returning  spawners.  The  causes  of  the  decline  were  quite 
clear,  according  to  the  American  Fisheries  Society,  which  first 
petitioned  to  list  this  run.  Water  diversions  from  the  river  and 
Delta,  fish  passage  problems  (Red  Bluff  Diversion  Dam) ,  and  hot 
water  discharges  from  Shasta  Dam  were  all  taking  their  toll  on  this 
once  numerous  run  that  spawned  in  the  headwaters  of  the  Pit, 
McCloud  and  Little  Sacramento  River  before  they  were  inundated  by 
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the  Central  Valley  Project's  Shasta  Reservoir.  Fishing  effort,  at 
least  not  the  ocean  fishery,  was  not  among  the  causes  of  the  run's 
decline  according  to  AFS  and  other  fishery  biologists.  The 
National  Marine  Fisheries  Service  (NMFS)  which  was  to  be  the 
"responsible  agency"  (this  term  may  be  an  oxymoron)  resisted  the 
AFS  petition. 

Following  NMFS  decision  not  to  list,  AFS,  represented  by  the 
Sierra  Club  Legal  Defense  Fund  (SCLDF) ,  went  to  court.  NMFS 
responded  with  its  "10-Point  Plan",  or  "10-Point  Handshake"  as 
those  of  us  in  the  fishery  refer  to  it  since  it  was  unenforceable  - 
-  a  sick  joke.  The  "10-Point  Plan",  while  having  some  good 
elements,  was  really  nothing  more  than  a  defense  against  the  AFS 
lawsuit,  the  signatories  didn't  abide  by  it,  and  the  only  real 
thing  accomplished  was  the  imposition  of  severe  closures  on  the  in- 
river  sport  fishery,  a  rather  dubious  act  when  considering  the 
magnitude  of  the  other  factors  that  contributed  to  the  demise  of 
the  winter-run. 

After  the  issue  went  to  court  PCFFA  was  "asked"  (threatened 
might  be  a  better  way  to  describe  NMFS'  officials  discussions  with 
PCFFA  officers  and  staff)  to  side  with  the  agency  against  AFS  to 
thwart  the  listing.  The  PCFFA  Board  did  not  respond  well  to 
NMFS 'threats.  It  recognized  that  if  the  fish  continued  to  decline 
winter-run  could  end  up  being  listed  as  "endangered"  rather  than 
"threatened"  with  the  likelihood  that  no  ocean  take  whatsoever 
would  be  permitted.  It  also  recognized  that  if  the  run  became 
extinct,  NMFS  would  try  to  blame  the  fishermen.  By  a  single-vote 
margin  of  its  board,  PCFFA  decided  to  stay  neutral  turning  down  a 
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motion  to  intervene  on  AFS'  side  in  the  litigation.  All  NMFS' 
threats  had  done  was  anger  our  board.  However,  recognizing  NMFS 
had  us  by  the  lower  extremities  when  it  came  to  deciding  our  salmon 
seasons,  the  majority  of  PCFFA's  board  felt  neutrality  to  be  the 
safer  course  in  this  instance. 

In  the  intervening  period  between  the  petitioning  and  the 
eventual  listing,  there  were  opportunities  for  state  and  federal 
agencies  under  their  existing  statutory  authority  to  take  action 
to  protect  the  winter-run.  There  was  the  10-Point  Agreement.  The 
permits  the  federal  and  state  agencies  had  to  obtain  to  operate 
the  Central  Valley  Project  and  the  State  Water  Project  respectively 
required  the  protection  of  "beneficial  uses",  including  the  fish. 
And,  there  was  the  federal  Clean  Water  Act  prohibition  on  the 
discharge  of  pollutants  —  in  this  case,  hot  water  from  Shasta 
Reservoir.  In  fact,  an  attempt  was  made  to  protect  the  winter-run 
and  other  salmon  under  provisions  of  the  Clean  Water  Act  by  the 
Central  Valley  Regional  Water  Quality  Control  Board.  The  Regional 
Board  imposed  temperature  standards  on  the  Bureau  of  Reclamation's 
discharges  of  water  from  Shasta  Reservoir.  The  Bureau,  a  signer 
of  the  NMFS'  10-Point  Agreement  to  protect  winter-run,  objected  and 
appealed  to  the  State  Water  Resources  Control  Board  arguing  that 
pollutant  standards  should  not  be  applied  to  their  discharges  and 
that  the  issue  should  be  handled  through  a  water  right  decision. 
The  State  Board  agreed,  rescinded  the  regional  board  decision,  and 
developed  a  water  right  decision  for  the  Bureau's  operation  of 
Shasta.  The  Bureau  then  went  to  court  and  blocked  the 
implementation  of  that  water  right  aimed  at  protecting  the  fish. 


132 


Finally,  when  the  spawning  run  declined  to  about  400  fish,  the 
California  Fish  &  Game  Commission  felt  compelled  to  list  the 
winter-run  under  the  State's  Endangered  Species  Act  and  NMFS 
followed  by  listing  them  as  "threatened"  under  federal  law.  It  was 
at  this  point  some  action  finally  began  to  be  taken  to  protect  the 
winter- run.  As  we  found  out  with  the  Shasta  heat  case,  "The  ESA 
talks,  BS  walks". 

Even  after  listing,  however,  we  continued  to  have  problems. 
NMFS  first  action  was,  predictably,  to  seek  restrictions  on  the 
ocean  fishery.  Since  their  own  data,  as  well  as  that  of  AFS, 
indicated  few  winter-run  are  taken  in  the  ocean  fishery,  they  had 
difficulty  coming  down  on  us  too  hard.  The  ocean  recreational 
fishery  lost  February  and  November,  and  a  key  area  off  the  Golden 
Gate  during  March.  The  commercial  troll  fishery  lost  its  15  April 
starting  date  to  a  May  Day  opening.  NMFS  was  again  threatening 
fishermen  that  if  the  run  continued  to  decline  and  was  relisted  as 
"endangered"  they  would  have  to  close  the  ocean  fishery  totally. 
When  we  asked  what  NMFS  planned  to  do  about  the  agricultural 
diverters  and  the  state  and  federal  water  projects,  they  said  they 
would  be  given  incidental  take  permits.  We  said,  "Fine,  we  want 
incidental  take  permits  for  the  fishery".  Following  that  meeting 
NMFS  finally  began  taking  action  against  some  of  the  agencies  and 
districts  whose  operations  were  killing  winter-run.  They  went 
after  the  small  water  district  diverters  first,  then  after  the 
ports  around  San  Francisco  Bay  on  dredging,  and  only  after  being 
threatened  with  a  suit  did  they  finally  this  year  start  to  take 
action  against  the  state  and  federal  pumping  in  the  Delta  during 
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the  winter-run  migration.  NMFS  also  had  to  be  threatened  with  a 
lawsuit  by  SCLDF  (PCFFA  was  one  of  the  plaintiffs)  to  get  it  to 
convene  a  recovery  team  and  designate  critical  habitat. 

In  1991,  when  the  spawning  population  declined  to  191  fish, 
PCFFA  —  a  non-governmental  organization  —  initiated  a  winter-run 
captive  brood  stock  program  as  insurance  against  the  extinction  of 
these  fish.  The  intent  of  the  program,  now  up  and  going,  was  not 
as  a  substitute  or  replacement  for  habitat  repair  and  corrective 
actions  required  along  the  river  and  in  the  Delta,  but  insurance 
against  extinction,  with  the  additional  side  benefit  of  "jump- 
starting"  the  recovery.  At  both  the  regional  and  federal  level 
there  was  resistance  by  NMFS,  but  fortunately  some  of  their  low 
level  personnel  as  well  as  mid-level  biologists  from  the  U.S.  Fish 
&  wildlife  Service  and  the  Department  of  Fish  &  Game  believed  in 
the  program,  as  well  as  the  University  of  California's  Bodega  Bay 
Marine  Laboratory  and  the  California  Academy  of  Sciences  (Steinhart 
Aquarium)  ,  and  we  were  able  to  put  it  together.  If  I  may.  Chairman 
Studds,  I  also  want  to  give  special  thanks  to  Congresswoman  Nancy 
Pelosi,  to  you.  Congressman  Fazio  and  you,  Mr.  Chainnan,  for  your 
support  of  the  captive  brood  stock  program  legislation  to  protect 
these  fish  from  extinction.  Stan  Barnes  of  the  California  Water 
Commission  and  Mary  MacDonald  of  Governor  Wilson's  Washington 
office  also  deserve  our  thanks  for  their  assistance. 

In  addition  to  chairing  the  Winter-Run  Captive  Broodstock 
Committee,  I  am  working  with  a  group  of  agencies,  organizations  and 
individuals,  including  local  farmers,  AFS  and  SCLDF 
representatives,  to  develop  and  implement  a  plan  to  rebuild 
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Sacramento  spring-run  Chinook  salmon  populations.  Our  effort  is 
an  attempt  to  rebuild  this  run  without  having  to  list  it  under  the 
ESA,  recognizing  the  potential  disruption  to  our  fishery,  and 
agriculture  here  in  the  north  valley,  that  could  occur  if  these 
fish  were  listed.  If  we  are  successful,  there  will  be  no  need  to 
list  these  fish,  but  if  spring-run  continue  to  decline  there  will 
be  no  alternative  but  to  list  under  the  ESA.  If  it  were  not  for 
the  ESA,  however,  there  would  be  little  incentive  for  other  than 
the  fishery  groups  to  participate  in  this  effort  to  rebuild  spring- 
run  populations. 

The  point  of  all  of  this  is  that  we  had  other  statutes  on  the 
books  that  should  have  protected  the  fish  populations.  But  those 
laws  were  ignored  and  it  took  the  unambiguous  ESA  to  put  a  halt  to 
the  decline  of  the  winter-run.  Even  though  the  agency,  in  this 
instance  NMFS,  was  reluctant  to  act  both  before  and  after  listing, 
the  fact  that  we  have  citizen  suit  provisions  in  the  ESA  made  it 
possible  to  force  NMFS  to  protect  the  fish. 
ECOSY8TEK  MANAGEMENT:  GOVERNMENT  TALKS  A  GOOD  GAME  -  AND  DOES  DIDDLY! 
As  Alice  Rivlin  observed  at  the  President's  Northwest  Forestry 
Conference,  ecosystem  management  --  which  some  regard  as  nobler 
than  species-by-species  management  --  is  not  a  "gee-whiz"  concept. 
Government's  duty  to  approach  resource  use  and  protection  from  an 
ecosystem  perspective  is  found  repeatedly  in  federal  law,  including 
the  National  Environmental  Policy  Act,  the  Clean  Water  Act,  the 
Endangered  Species  Act,  the  Federal  Land  Planning  &  Management  Act, 
and  the  Magnuson  Fishery  Conservation  &  Management  Act  —  to  name 
only  a  few.   What  would  be  novel  would  be  the  will  of  government 
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to  play  by  the  rules  (something  neither  the  Secretaries  of  Commerce 
or  Interior  seem  able  to  do  when  it  comes  to  fish)  —  to  honor  the 
laws  that  people  —  through  their  Congress  —  make. 

For  example,  the  Clean  Water  Act  requires  the  protection  of 
"beneficial  uses  of  water".  Fish  production  and  fishing  are 
beneficial  uses  of  water.  Should  there  be  any  question  that  fish 
habitat  must  be  protected  if  fish  and  fishing  are  to  be  protected? 
Isn't  this  "ecosystem  management"?  Nothing  novel  about  it. 
Nothing  esoteric.  You  don't  have  to  go  to  Portland  and  watch  a 
professor  explain  it  to  the  President.  Ms.  Rivlin  is  right.  This 
has  been  the  law  all  along.  It's  just  that  government  doesn't 
honor  the  law.  It  doesn't  enforce  it.  It  gives  most  of  these  laws 
lip  service.  And  the  fisheries  continue  to  decline  and  the  fishing 
communities  get  frailer. 

Let  me  refer  back,  if  I  may,  to  the  Shasta  waste  heat  issue 
and  the  winter-run.  The  State  of  California  has  been  delegated  by 
the  U.S.  to  implement  and  enforce  the  Clean  Water  Act.  The  State's 
subordination  of  Clean  Water  Act  responsibilities  to  its  own 
sacrosanct  water  rights  allocation  prerogative  at  Shasta  Dam  reveal 
the  inherent  conflict  between  local  development  goals  and  national 
environmental  goals  that  are  presently  "manageable"  only  through 
the  unambiguous  language  of  the  ESA. 

It  was  government's  failure  of  its  duty  under  the  other 
statutes,  to  approach  resource  protection  from  an  ecosystem 
perspective  that  led  PCFFA  to  support  the  listing  of  the  Delta 
smelt  under  the  ESA.  Neither  a  commercial,  nor  sport  fishery,  the 
Delta  smelt  nevertheless  is  a  powerful  indicator  of  the  health  of 
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an  ecosystem  that  supports  fisheries  having  an  enormous  economic 
value.  Protecting  the  Delta  smelt  means  protecting  salmon,  and 
Striped  bass,  and  shad,  and  sturgeon,  and  herring,  and  Dungeness 
crab.  And  listing  the  winter-run  means  protection  for  the  spring- 
run,  the  fall-run,  and  the  late  fall-run  king  salmon  of  the 
Sacramento.  They're  all  part  of  the  ecosystem.  Vour  bill,  H.R. 
2043,  Mr.  Chaiirman,  makes  ecosystem  management  unambiguous  in  the 
ESA  (attached  are  our  comments  on  that  measure)  .  If  other  statutes 
are  ambiguous  on  ecosystem  management,  if  the  government  won't 
enforce  ecosystem  management,  then  it  is  time  to  force  the  concept 
of  ecosystem  management  through  the  ESA  —  unambiguously  and 
forcefully  —  before  it  is  too  late. 

You  will  be  hearing  many  today,  including  some  of  my  friends, 
and  others  in  future  hearings  decrying  the  ESA,  laying  at  its  feet 
slumping  economies,  unemployment,  family  break-ups,  spousal  and 
child  abuse.  The  problem  as  we  see  it,  however,  is  not  the  ESA  - 
-  the  last  stop  before  extinction  —  but  the  failure  of  other  laws 
of  this  country  to  protect  these  species  and  their  habitats.   The 

" versus  people"  argument  is  a  smokescreen.   In  the  fishing 

industry,  our  failed  economy,  our  unemployment,  and  any  abuse  that 
may  be  occurring  is  not  because  of  the  ESA,  but  the  lack  of  will 
of  the  "responsible  agencies"  to  protect  fishery  resources. 
IF  THE  PEOPLE  KEAM  IT,  COMQRESS  SHOOLO  SAY  IT 

Even  with  a  flagging  economy,  the  Man  and  Woman  in  the  Street 
continue  to  tell  pollsters  they  want  more,  not  less,  natural 
resources  conservation  and  environmental  protection  —  and  they'll 
pay  more  for  it,  if  that's  what  it  takes. 
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It's  not  simply  that  we  need  to  preserve  and  improve  upon  the 
ESA.  Other  statutes  need  amending  to  provide  unambiguous  species 
protection  —  to  maintain  them  at  levels  that  make  invoking  the  ESA 
less  necessary.  We  need  to  strengthen  these  statutes  to  make 
ecosystem  management  a  reality.  Two  such  statutes  that  come  to 
mind,  Mr.  Chairman,  that  will  be  before  your  committee  this  year 
for  reauthorization,  are  the  Clean  Water  Act  and  the  Magnuson  Act. 
Certainly  the  Shasta  heat  issue  provides  us  some  guidance  on  where 
the  Clean  Water  Act  needs  strengthening  (see  attachment) . 

In  Magnuson,  as  PCFFA  has  been  saying  for  over  a  decade  now, 
fish  habitat  protection  language  is  essential  for  the  conservation 
and  management  of  many  of  our  fish  stocks.  If  there  had  been 
language  in  Magnuson  giving  the  Regional  Fishery  Management 
Councils  and  NMFS  consultive  authority,  such  as  exists  in  the  ESA, 
over  actions  affecting  salmon  habitat  it  might  have  been  possible 
to  prevent  the  declines  of  many  of  our  salmon  stocks  and  the 
listings  of  the  Sacramento  winter-run,  the  Columbia/Snake  River 
sockeye  and  Chinook,  and  others  that  are  likely  to  follow. 

Mr.  Chairman,  as  you  may  remember,  it  was  a  California 
Congressman  that  first  proposed  a  200-mile  zone  for  U.S.  fisheries. 
Northern  California  fishermen  —  trollers  and  trawlers  —  joined 
with  fishermen  from  Alaska,  the  Pacific  Northwest  and  New  England 
calling  on  Congress  for  controls  over  the  unregulated  foreign 
fishing  occurring  off  our  coasts  in  the  late  1960 's  and  early 
1970 's.  Northern  California  fishermen  successfully  prevailed  upon 
former  Congressman  Bob  Leggett,  your  predecessor  as  chairman  of  the 
Fisheries  &  Wildlife  Subcommittee,  and  Mr.  Fazio's  predecessor  as 
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the U.S.  Representative  from  this  district,  to  support  your  bill, 
H.R.  200,  in  1975  and  1976,  now  known  as  the  Magnuson  Act.  But 
while  Magnuson  has  been  successful  in  controlling  and  eliminating 
foreign  fishing  —  "Americanizing"  our  fishery  —  we  have  not  been 
successful  in  establishing  controls  over  those  who  are  destroying 
fish  habitat,  and  many  of  our  fisheries  as  a  result.  "We  have", 
in  the  words  of  Walt  Kelly's  Pogo,  "met  the  enemy  and  it  is  us." 
It  is  not  so  easy  to  create  a  yellow  peril  or  red  menace  about  many 
of  this  nation's  projects  and  industries,  but  their  destruction  of 
fish  and  fish  habitat  is  every  bit  as  insidious  as  the  unregulated 
catches  of  the  foreign  fleets  off  our  shores  two  decades  ago  which 
you,  Mr.  Chairman,  were  instrumental  in  stopping.  It  is  clear  to 
us,  and  though  politically  difficult,  that  if  the  Regional  Fishery 
Management  Council's  are  to  be  about  anything  but  imposing 
increasingly  severe  restrictions  on  our  harvest  of  fish,  they  must 
be  given  the  tools  to  control  the  other  factor  (beside  harvest) 
impacting  our  fish  stocks  --  habitat.  I  apologize  for  digressing 
from  our  discussion  of  the  ESA,  but  strong  habitat  language  in 
Magnuson  would  result  in  the  protection  of  fish  stocks  at  a  much 
earlier  stage  and  lessen  our  reliance  on  the  ESA. 

Ms.  Rivlin  is  correct  in  her  observation  that  we've  required 
ecosystem  management  in  resource  protection  programs  for  more  than 
20  years  --  and  in  her  implication  that  the  "responsible  agencies" 
have  been  anything  but.  Let's  make  our  ecosystem  management 
policies  so  explicit  that  even  the  bureau-politicians  can't  ignore 
them.  We  can  do  just  that  in  the  ESA  and  the  Clean  Water  Act  and 
the  Magnuson  Act  this  Congress! 
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CHRONOLOGY  OF  SHASTA  DAM  HOT-WATER  RELEASE  ISSUE 
fc  HOW  IT  TOOK  THE  ESA  TO  RESOLVE  IT 


1940  Federal  scientists  report  several  years  before  its  comple- 
tion Shasta  Dam  will  probably  send  water  into  the  Sacramento 
River  too  hot  for  salmon,  outlet  should  have  been  planned 
for  a  lower  lake  level  -  but  that  would  be  "impractical 
since  it  would  involve  redesigning  the  dam." 

1975  State  adopts  56  degree  F.  water  quality  standard  to  protect 
salmon  in  Sacramento  River  downstream  of  Shasta  Dam. 

1976  Drought  begins.  Bureau  of  Reclamation  designs  $5  million 
plastic  "shower  curtain"  to  train  hot  water  away  from 
Shasta's  river  outlet  to  meet  State  water  quality  standard. 

1977  Drought  ends.  Bureau  shelves  shower  curtain  plan. 

1978  Secretary  of  Commerce  certifies  Pacific  salmon  Fish- 
ery Management  Plan  under  Magnuson  Act.   Plan  needs  -  but 
no  way  assures  -  good  Sacramento  River  salmon  habitat. 

1985  American  Fisheries  Society  petitions  Secretary  of  Commerce 
to  list  Sacramento  River  winter  chinooK  salmon  under  En- 
dangered Species  Act.  Run  has  declined  90  percent  since 
completion  of  CVP  in  1964. 

1986  Regional  Water  Quality  Control  Board  staff  recommends  put- 
ting its  56  degree  F.  salmon  protection  into  BurRec's  Shasta 
Dam  NPDES  (Clean  Water  Act)  permit.  BurRec  argues  1937  CVP 
Act  preempts  federal  and  state  water  pollution  control  laws. 

1988  Second  year  of  new  drought.  Salmon  die.  Regional  Water 
Quality  Board  amends  BurRec  NPDES  permit  to  include  tempera- 
ture standard.  Secretary  of  Commerce  turns  down  AFS's  ESA 
petition  at  NHFS's  urging.  AFS  sues  Secretary  of  Commerce. 

1989  Drought  continues.  Winter  salmon  plummet  to  451  -  from 
116,000.  Judge  rules  against  AFS's  ESA  lawsuit  after  NMFS 
claims  it  has  Sacraunento  salmon  problems  in  hand.  CVP  water 
buyers  convince  State  Water  Board  to  dump  regional  board's 
Shasta  temperature  requirements.  CA  Fish  &  Geime  Commission 
lists  winter  salmon  under  State  ESAl  NMFS  capitulates,  urges 
Commerce  Secretary  to  list  winter  salmon  under  federal  ESA. 

1991  Winter  salmon  count  drops  to  191  fish. 

1992  Backed  by  ESA,  NMFS  orders  BurRec  to  with-hold  water 

from  sale  to  meet  salmon  temperatures  -  53  yeairs   after  this 
water  storage  "carry-over"  need  was  first  recognized  by 
government  scientists.  Congress  includes  ESA-required 
carry-over  provisions  (plus  $75  million  temperature  control 
device)  in  1992  CVP  reform  act. 
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COMMENTS  ON  H.R.  2043 
"ENDANGERED  SPECIES  ACT  AMENDMENTS  OF  1993" 

Mr.  Chairman,  in  addition  to  the  testimony  attached  regarding 
our  experience  under  and  recommendations  for  the  ESA,  PCFFA  is 
pleased  to  the  make  following  comments  on  your  bill,  H.R.  2043,  to 
improve  this  act: 

ECOSYSTEM  MANAGEMENT 

PCFFA  supports  your  bill's  proposed  amendments  to  the  ESA 
providing  more  emphasis  on  ecosystem  management,  particularly  the 
language  in  Section  3  giving  "consideration  to  species  of  which 
the  conservation  is  most  likely  to  reduce  the  need  to  list  other 
species  dependent  upon  the  same  ecosystem"  and  the  language  in 
Section  4  of  the  bill  for  "Priority  for  Developing  and  Implementing 
Recovery  Plans".  The  San  Francisco  Bay  estuary  discussions  here 
today  provides  excellent  examples  of  how  these  improvements  would 
work. 

STATE  PARTICIPATION 

PCFFA  also  supports  Section  3  of  your  bill  "soliciting  and 
fully  considering  scientific  and  commercial  data  about  the  status 
of  the  species  from  the  state  agency  in  each  appropriate  state"  and 
the  language  in  Section  4  on  state  involvement  in  "Recovery  of 
Endangered  Species  and  Threatened  Species".  State  of  California 
representation  was  sorely  missing  on  the  recovery  plan  for  the 
Southern  Sea  Otter  and  your  language  would  correct  this  deficiency 
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in  current  law. 

Our  only  caution  is  that  in  some  instances,  the  state  may, 
actually,  be  "the  enemy"  when  it  comes  to  the  protection  of  a 
species.  Where  you  have  state  agencies  marching  in  lock-step  with 
a  state  administration  ~  one  heavily  beholden  to  large 
agribusiness,  land  development,  or  hydropower  interests,  for 
example  —  federal-state  cooperation  and  coordination  by  itself 
probably  won't  work  to  protect  a  species.  We  suggest,  therefore, 
that  a  role  also  be  assigned  for  non-governmental  organizations  in 
the  listing,  recovery  plan  development  and  monitoring  process  to 
help  keep  the  agencies  honest. 

PUBLIC  NOTICE  AND  PARTICIPATION 
PCFFA  supports  the  proposed  amendments  to  increase  public 
outreach  in  the  ESA,  particularly  the  proposed  language  in  Section 
3  of  the  bill  on  what  constitutes  a  taking.  We  also  applaud  the 
requirements  for  reporting  to  the  Congressional  committees, 
although  we  would  prefer  there  be  an  additional  requirement  that 
such  reports  be  given  wide  public  distribution  to  ensure  the  public 
is  kept  appraised  of  the  status  of  species  listed  or  proposed  for 
listing  under  the  ESA. 

PCFFA,  however,  takes  exception  to  language  exempting  recovery 
teams  and  the  Secretary  in  his  or  her  dealing  with  the  states 
(Section  5)  from  the  provisions  of  the  Federal  Advisory  Committee 
Act  (FACA) .  We  subscribe  to  the  Texas  "Cockroach  Theory"  of 
government,  that  is,  under  cover  of  darkness,  cockroaches  will  make 
mischief,  but  when  the  lights  are  turned  on  they  scurry  for  cover. 
Frankly  we  need  the  lights  turned  on  —  the  process  open  to  public 
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scrutiny  --  when  recovery  plans  are  developed  and  when  it  comes  to 
the  secretaries  dealing  with  the  states.  The  development  in 
secret  of  the  Southern  Sea  Otter  Recovery  Plan  is  an  example  of  how 
the  process  should  not  work;  the  development  in  the  open  of  the 
Stellar  Sea  Lion  Recovery  Plan  is  an  example  of  how  the  system 
should  work.  FACA  is  needed  to  keep  the  lights  on. 
SOCIO-ECONOMIC  CONSIDERATIONS 

As  an  economic  interest,  a  trade  organization,  we  have  an 
obvious  interest  in  assuring  that  our  economic  well-being  and  our 
lifestyles  are  considered  in  the  ESA  process.  But  we  get  a  little 
nervous  about  the  clamor  for  language  amending  the  ESA  to  give 
economic  consideration  in  the  listing  process  as  well  as  greater 
consideration  in  the  development  of  recovery  plans.  The  reason 
this  makes  us  nervous,  and  that  any  such  language  must  be  carefully 
crafted,  is  that  economics  are,  in  fact,  being  considered  now  by 
the  "responsible  agencies"  in  the  listing  and  recovery  plan 
development  process.  The  problem  is,  the  economics  that  are  now 
being  considered  are  those  of  interests  with  considerable  wealth 
and  having  staffs  of  high  paid  attorneys  and  Washington  lobbyists. 

Let  me  share  some  of  our  experiences  to  illustrate  this  point. 
The  U.S.  Fish  &  Wildlife  Service  -  Ventura  Office  in  its  recovery 
document  identified  correctly,  we  believe,  the  major  threat  to  the 
Southern  Sea  Otter  —  the  likelihood  of  a  major  oil  spill  within 
the  species'  range.  Rather  than  address  actions  needed  to  prevent 
the  occurrence  of  such  a  spill  within  the  otter's  range  offshore 
central  California,  USFWS  —  in  what  we  believe  was  obvious 
deference  to  its  sister  agency,  the  Minerals  Management  Service, 
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and  the  oil  industry  —  decided,  rather  than  prohibiting  oil 
drilling  within  the  animal's  range  (Congress  subsequently  imposed 
a  moratorium  on  new  California  offshore  lease  sales  within  the 
otter  range)  and  moving  the  tanker  lanes  further  offshore  (the 
major  oil  companies  have  now  moved  their  tanker  traffic  50  miles 
from  the  California  shore  following  the  Exxon  Valez  and  Braer  oil 
spills) ,  to,  instead,  artifically  expand  the  otter  range. 

First  USFWS  attempted  to  establish  a  second  colony  on  an 
offshore  island.  After  the  loss  of  dozens  of  animals  in  trans- 
portation, the  agency  appears  ready  to  cancel  the  translocation 
program.  A  cornerstones  of  this  program  was  the  containment  of 
otters  to  San  Nicolas  Island  and  the  recapture  of  animals  in  a 
"Southern  California  Management  Zone".  In  recent  months,  USFWS  has 
failed  to  contain  and  recapture  wayward  animals  in  the  Management 
Zone,  an  area  selected  by  USFWS  and  approved  in  Congress  by  the 
passage  of  P.L.  99-625.  If  USFWS  abandons  this  project,  without 
recapturing  animals,  per  their  agreement  with  the  State,  important 
commercial  and  recreational  shellfish  fisheries  of  Southern 
California  will  be  jeopardized. 

Most  recently,  USFWS  Southern  Sea  Otter  Recovery  Team  proposed 
the  expansion  of  the  otters  along  the  whole  of  the  California  coast 
with  the  full  knowledge  of  what  this  would  do  to  shellfish 
resources  —  abalone,  urchin,  lobster  —  in  the  northern  and 
southern  part  of  the  state  and  the  fisheries  dependent  on  those 
resources.  And,  absent  a  plan  to  physically  move  the  otters,  the 
animals  remain  vulnerable  to  a  major  oil  spill  so  long  as  the 
source  of  a  spill  is  not  addressed.  USFWS 's  failure  to  address  the 
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source  of  a  major  oil  spill  —  a  leak  from  an  offshore  platform  or 
a  tanker  accident  —  within  the  otter's  range  made  it  clear  that 
economics  —  that  is,  the  oil  companies  —  were  obviously 
considered  in  that  recovery  plan. 

We  are  hopeful  that  now,  with  the  offshore  oil  moratorium, 
with  the  tanker  traffic  moving  further  offshore,  and  with  the 
improved  oil  spill  clean-up  technology  developed  by  the  state, 
fishermen  and  the  oil  industry,  USFWS  will  finally  focus  on 
protecting  the  otters  within  their  current  range. 

PCFFA  also  remains  convinced  that  NMFS  Southwest  Region's 
resistance  to  listing  the  winter-run  salmon  had  to  do  with  the 
economics  of  water  delivery  in  California,  not  the  science  of  the 
fish,  nor  the  economics  of  fishing.  The  Southwest  Region's  further 
resistance,  following  the  winter-run  listing,  to  do  what  the  law 
required  of  them  confirms  this.  In  the  Pacific  Northwest  it  is 
also  clear  that  the  economics  of  the  Columbia  River  hydroelectric 
producers  and  their  customers  are  NMFS  Northwest  Region's  concern, 
first  and  foremost,  in  that  region's  actions,  or  lack  thereof, 
regarding  the  listed  Columbia/Snake  River  sockeye  and  chinook. 

To  the  extent  that  socio-economic  considerations  are  given 
more  consideration  in  the  ESA,  greater  emphasis  must  be  given  to 
impacts  on  small  businesses,  small  landowners  and  small  vessel 
operators  and  greater  control  placed  over  the  "responsible 
agencies'"  seeming  deference  for  the  economics  of  the  rich  and  the 
powerful.  We  don't  need  a  loophole  in  the  ESA  for  the  Bonneville 
Power  Administration  (BPA)  to  drive  a  truck  through. 

One  more  thing  on  economics.   It's  important  to  keep  in  mind 
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that  the  decline  of  many  species  is  merely  symptomatic  of  a  larger 
problem.  Placing  species  at  greater  risk  or  rendering  them 
extinct,  as  many  here  today  are  proposing,  does  not  get  at  the 
cause  of  the  problem.  The  decline  of  the  spotted  owl  and  the  coho 
salmon  is  a  symptom  of  the  overcutting  of  our  forests.  The  decline 
of  the  winter-run  salmon  and  the  Delta  smelt  is  a  symptom  of  the 
overdrafting  of  our  rivers.  Finally,  remember,  the  lawsuits  filed 
to  protect  Spotted  owl  habitat  were  not  brought  under  the  ESA. 

INCENTIVES  FOR  CONSERVATION 
PCFFA  supports  your  proposed  language  providing  incentives  for 
conservation  in  Section  8  of  H.R.  2043.  As  I  mentioned  in  my 
testimony,  PCFFA  is  currently  engaged  in  an  effort  with  others  to 
rebuild  the  Sacramento  spring-run  Chinook,  instead  of  waiting  for 
a  listing  and  then  initiating  a  recovery  program.  Incentives  such 
as  you  are  proposing,  Mr.  Chairman,  could  also  be  helpful  in 
rebuilding  other  species  of  concern,  such  as  the  San  Joaquin  fall- 
run  Chinook  or  the  Klamath  River  spring-run  chinook,  instead  of 
waiting  until  they  have  to  be  listed. 

The  one  concern  we  have  here  with  H.R.  204  3  is  that  the 
federal  assistance  to  state  and  local  governments  be  broad  enough 
to  cover  fisheries  work.  For  example,  funding  for  the  mass  marking 
of  all  hatchery  salmon  from  Puget  Sound  to  the  San  Joac[uin  River 
may  be  needed  as  a  means  of  providing  additional  protection  for 
runs  of  wild  salmon  that  are  either  listed  or  of  special  concern, 
while  still  permitting  a  commercial  and  recreational  salmon  fishery 
(targeting  on  hatchery  stocks) . 
FEDERAL  ASSISTANCE  TO  HELP  PRIVATE  LANDOWNERS  CONSERVE  SPECIES 
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PCFFA  supports  this  proposed  language,  found  in  Section  9  of 
H.R.  2043,  but  believes  it,  too,  should  be  expanded  to  cover 
fisheries.  Specifically,  a  provision  needs  to  be  made  for 
assistance  to  the  fishing  industry,  either  through  the  marine 
fishery  conunissions  (Pacific  States  Marine  Fisheries  Commission, 
Atlantic  States  Marine  Fisheries  Commission,  Gulf  States  Marine 
Fisheries  Commission)  or  the  Sea  Grant  Marine  Advisory  Programs, 
in  the  development  of  more  selective  gear,  where  necessary,  to 
avoid  incidental  takes  of  marine  birds,  mammals,  reptiles  or  fish 
that  are  listed  or  of  special  concern;  and  the  development  of  non- 
lethal,  non-harmful  methods  of  keeping  birds,  mammals,  reptiles  or 
non-target  fish  species,  listed  or  of  concern,  away  from  fishing 
operations  may  be  necessary  in  certain  other  fisheries. 

CITIZEN  SUITS 

For  us,  this  section  is  the  heart  and  soul  of  the  ESA. 
Clearly  without  it  we  would  not  have  been  able  to  threaten  or  sue 
the  "responsible  agencies"  to  force  them  to  carry  out  their  duties 
under  the  ESA.  Your  proposed  amendment  in  Section  11  of  the  bill 
to  forego  the  60-day  notice  requirement  for  a  suit  in  an  emergency 
situation  is  desperately  needed.  This  language  would  have 
prevented  substantial  fish  losses  had  it  been  in  place  when  the 
Bureau  of  Reclamation  was  making  massive  water  deliveries  from 
Shasta  Dam  to  its  CVP  contractors  during  the  drought.  By  the  time 
SCLDF  (representing  PCFFA  and  other  fishery  and  environmental 
groups)  could  get  to  court  under  the  60-day  notice  requirement,  the 
water  was  gone  in  one  instance,  or  the  hot  water  had  already  been 
released  in  anther. 
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CONCLUSION 
PCFFA  supports  the  reauthorization  of  the  ESA  and  supports 
your  bill,  however,  with  the  modifications  we  have  proposed  ~ 
based  on  our  experience  with  the  ESA  —  to  ensure  our  good  steward- 
ship of  the  lands  and  waters  over  which  we  have  assumed  dominion. 
It  is  important  to  remember  through  all  of  this,  and  you  as  public 
officials  and  we  as  members  of  the  public  must  be  ever  mindful, 
that  the  ESA,  like  the  Central  Valley  Project  Improvement  Act,  the 
Clean  Water  Act  and  Magnuson,  is  not  about  agency  building  or 
staffing,  reports  or  research  projects,  grants,  career  planning  or 
advancement,  but  about  the  conservation  and  management  of  our 
natural  resources,  upon  which  all  of  us  ultimately  depend. 

Thank  you  for  this  opportunity  to  testify  on  the  ESA  and 
provide  comments  on  H.R.  2043. 
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Westlands  Water  District 

3130  Noflh  Fresno  Street,  P.O  Box  6056,  Fresno,  Calrtomia  93703-6056,  (209)  224-1523,  FAX  (209)  224-1560 


Testjinony  of 

LawreiKc  C.  Tumquist,  President 

Westlands  Water  District 

Presented  to  the 
House  Subcommittee  on  Environment  &  Natural  Resources 


July  7.  1993 
Yolo  County,  California 


My  name  is  Lawrence  C.  Tumquist,  president  of  Westlands  Water  District,  the  largest 
agricultural  water  ageiKy  in  the  United  States.  I  appreciate  the  opportunity  to  testify  before  this 
Subcommittee  today,  and  to  describe  for  you  the  devastation  that  is  occurring  in  the  San  Joaquin 
Valley  as  a  result  of  the  federal  Endangered  Species  Act. 

In  addition  to  being  the  president  of  Westlands,  I  also  am  a  landowner  and.  until  eight 
weeks  ago,  a  farmer.  On  May  11,  1993,  Travelers  Insurance  Companies  auctioned  off  more  than 
8,000  acres  of  farmland  in  Westlands  Water  District.  Travelers,  which  held  the  mortgages  on 
the  land,  fmally  got  tired  of  banking  on  unreliable  water  supplies  and  decided  to  dump  the  land 
on  the  market  Like  all  of  us.  Travelers  is  wondering  how,  when  California  has  ISO  percent 
precipitation  and  snowpack.  farmers  in  the  San  Joaquin  Valley  have  only  been  allocated  half 
of  their  water  supplies,  when  virtually  all  other  water  users  in  the  State  have  had  their  needs  met. 

Nearly  400  people  attended  the  Travelers  auction,  held  in  Fresno,  to  watch  the  ranches 
sell.  One  of  those  ranches  was  mine.  The  Endangered  Species  Act,  and  its  unforgiving  impact 
on  our  water  supplies,  was  the  final  straw  that  led  to  the  foreclosure  of  my  ranch,  a  family-run 
fanning  business  that  1  built  over  20  years.  1  am  not  the  first  farmer  to  suffer  such 
consequences;  sadly,  because  the  ESA  has  shaken  the  reliability  of  our  water  supplies,  1  will  not 
be  the  last 
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Testimony  of 
Lawrence  C.  Tumquist 

History  of  WestUuids  Water  District  Westlands  was  fonned  in  19S2  under  provisions 
in  the  California  Water  Disiria  Law  upon  petition  of  landowners  and  fanners  in  the  area. 
Westlands'  formation  established  a  contracting  entity  for  a  surface  supply  of  irrigation  water  for 
the  farmers.  In  devele^ing  the  area,  which  has  been  farmed  since  the  late  1920s,  farmers  had 
relied  upon  underground  water  aquifers,  which  were  being  overdrafted  severely. 

For  the  principal  purpose  of  supplying  agricultural  irrigation  water,  the  Secretary  of 
Interior  was  authorized  under  the  San  Luis  Act  of  June  3,  1960,  to  construct,  operate  and 
maintain  the  San  Luis  Unit  as  an  integral  pan  of  the  Central  Valley  Project  The  San  Luis  Unit 
also  would  provide  water  for  municipal  and  domestic  purposes,  as  well  as  recreation  and  fish  and 
wildlife  benefits.   Agricultural  drainage  service  also  was  provided  for  in  the  Act 

In  a  normal  year,  Westlands  receives  about  six  inches  of  rain  annually  from  November 
to  March.  The  Distria  has  600,000  acres  (about  the  sire  of  the  State  of  Rhode  Island). 
Westlands  lies  between  the  east  side  of  the  California  Coast  Range  Mountains  and  the  trough, 
or  bottom,  of  the  San  loaquin  Valley.  The  majority  of  the  District  lies  in  western  Fresno  County, 
with  a  small  portion  extending  into  Kings  County.  The  District  is  about  20  miles  wide  and 
stretches  neariy  60  miles  in  length,  from  the  City  of  Mendota  in  the  north,  to  Kettleman  City  in 
the  south. 

Water  Supply.  In  1963,  Westlands  entered  into  a  long-term  water  service  contraa  with 
the  U.S.  Department  of  Interior's  Bureau  of  Reclamation.  The  contract  provides  for  surface 
water  deliveries  from  the  San  Luis  Unit  of  the  Central  Valley  Project  over  a  period  of  40  years 
from  the  date  of  initial  deliveries,  which  began  in  1968. 

The  1963  contraa  provides  for  900.000  acre-feet  of  water  annually,  plus  any  available 
interim  water.   A  1965  agreement  reached  between  Westlands  and  the  U.S.,  merged  Westlands 
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with  its  neighbor,  the  Wesiplains  Water  Storage  District,  and  provided  for  an  additional  250,000 
acre-feet  to  serve  this  area. 

The  District's  water  supply  provides  about  2.6  acre-feet  per  acre  for  338,323  acres  that 
are  eligible  for  Project  water  (original  Westlands  district),  and  1.3  acre-feet  per  acre  for  187,551 
eUgible  acres  (former  Westplains  district).  Until  the  San  Felipe  Unit  of  the  Central  Valley 
Project  came  on  line,  however,  an  additional  100,000  to  150,(XX)  acre-feet  of  interim  water  had 
been  available  to  meet  the  needs  of  most  farmers  in  the  District,  particularly  those  located  in  the 
former  Westplains. 

Neither  supply  is  abundant  for  the  present  cropping  patterns  in  the  District.  Consequently, 
fanners  traditionally  have  pumped  about  135,(XX)  acre-feet  of  groundwater  to  supplement  their 
surface  water  supplies.  During  the  past  three  years  of  natural  drought,  when  federal  water 
supplies  were  cut  to  25,  25  and  SO  percent,  respecbvely.  farmers  again  relied  on  the  underground 
water  basin  to  supplement  supplies,  pumping  as  much  as  600.000  acre-feet  annually,  four  nmes 
the  estimated  safe  yield  of  140.(X)0  acre-feet. 

Of  all  contractors  of  the  Central  Valley  Project,  the  Delu  exporters  on  the  west  side  of 
the  valley  are  certainly  the  most  vulnerable.  Their  water  supplies  have  been  targeted  to  meet  the 
demands  imposed  by  the  federal  Endangered  Species  Act.  Likewise,  their  supplies  also  are 
manipulated  by  the  operations  and  management  decisions  of  the  U.S.  The  federal  court  has  said 
that  the  U.S.  has  the  discretion  to  run  the  projects  in  a  manner  that  it  believes  is  suitable. 
However,  the  Bureau  has  been  obvious  in  its  absence  to  run  the  San  Joaquin  River  out  of  Fhant 
Dam  in  a  timely  manner  that  accommodates  the  best  use  of  those  facihties.  It  has  failed  to  use 
the  San  Joaquin  River  to  help  expand  the  SO  percent  water  supply  on  the  west  side,  even  to  the 
point  of  providing  "215"  water  on  top  of  a  100  percent  Qass  I  and  11  supply,  without  any 
consideration  of  those  contractors  at  SO  pereenL 
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As  we  sit  here,  the  Bureau  is  conducting  a  3,000  cubic  feet  per  second  flood  release  that 
could  have  been  avoided.  Had  the  Bureau  prudently  planned  an  earlier  controlled  release  to 
supply  the  needs  of  the  exchange  contractors,  who  are  receiving  100  percent  of  thdr  supplies. 
more  water  would  have  been  available  fitnn  stcnage  in  the  San  Luis  Reservoir  for  those 
agricultural  contractors  receiving  only  SO  percent  of  their  supplies. 

Crop  Production  and  Values.  California  is  the  nation's  leading  farm  state  with 
production  of  more  than  $18  billion  annually.  Fresno  Coimty  is  the  nation's  leading  farm  county 
with  production  of  mwe  than  $2  billion  and  Wcstlands  makes  up  25  percent  of  the  County's  total 
production. 

More  than  35  different  crt^s  of  produced  in  the  District,  including  cotton,  tomatoes, 
garlic,  onion,  cantaloupes,  almonds  and  a  variety  of  other  vegetables.  The  District's  acreage  of 
vegetables  and  melons  has  more  than  doubled  in  the  past  10  years,  while  the  plantings  of 
traditional  low-value  crops,  like  wheat,  barley  and  sorghum,  have  sharply  declined. 

In  1992,  Westlands  farmers  produced  crops  with  a  gross  farm-gate  value  of  more  than 
$571  million  with  a  25  percent  water  supply.  That  marks  a  20  percent  decline  in  gross  crop 
values  since  1989,  the  last  year  Westlands  had  a  100  percent  supply.  In  1990,  with  a  50  percent 
supply,  the  crop  value  was  $675  million.  In  1991,  with  a  25  percent  supply,  the  crop  value  was 
$568  million. 

Califomia  Agriculture  California  agriculture  and  related  industries  contribute  9.8 
percent  annually  to  the  Gross  State  Product,  placing  agriculture  second  only  to  tourism  in  revenue 
generated  in  the  state.  The  industry's  ultimate  contribution  to  the  State's  GSP  is  $63  billion 
annually.  The  industry's  ultimate  sales  impact  on  California's  private  sector,  which  measures 
anything  that  farm  dollars  buy,  (equipment,  packaging,  electricity),  is  $163  billion  annually. 
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A  widely-distributed  analysis  by  the  Univenity  of  California  states  that  California 
agriculture  and  related  industries  account  for  1.4  million  jobs,  or  neariy  10  percent  of  all  jobs  in 
California.  Fanning  directly  employs  a  quarter  of  a  miUion  people;  another  quarter  of  a  million 
work  in  jobs  that  are  imroediaiely  ag-related.  And  of  the  250.000  ag-dependent  jobs,  nearly  half- 
•120,000-aie  located  in  Southern  California,  with  another  60,000  on  the  Central  Coast  In  the 
Central  Valley,  agriculture  and  its  industries  provide  one-third  of  the  employment 

The  largest  farm-related  job  sector  comprises  the  2^00  California  food  manufacturing 
companies,  which  employ  160,000  people  to  process  all  types  of  farm  products.  Another  90.000 
farm-related  jobs  are  found  in  agricultural  services,  such  as  seed,  feitilixer,  equipment  and 
trucking.  According  to  the  University  of  California,  jobs  in  this  section  have  doubled  in  the  last 
15  years.  Another  900,000  California  jobs  also  are  dependent  on  agriculture.  These  jobs  occur 
in  variety  of  fields,  such  as  packaging,  finance,  construction  and  retail  trade  based  on  farm 
producu. 
The  Need  for  RcUabic  Water  Supplies 

Landowners  and  farmers  in  Westlands  Water  Distria  recognized  immediately  the 
importance  of  long-term  water  supplies;  thus  their  formation  of  the  Distria  and  subsequent  water 
service  contract  with  the  U.S.  In  an  area  that  might  receive  six  inches  of  rain  in  a  year,  surface 
water  becomes  cribcally  important  to  sustain  the  agricultural  production.  And  as  the  west  side 
of  the  San  Joaquin  Valley  has  developed  and  grown,  rehable  surface  water  becomes  very 
important  for  another  reason:  the  agricultural  industry  drives  the  local  communities  of  the  San 
Joaquin  Valley's  west  side.  Virtually  every  town  within  and  adjacent  to  Westlands  is  an 
agriculture-based  communities,  including  Mendota.  Tranquillity.  Huron,  San  Joaquin.  Helm. 
Firebaugh  and  Five  Points. 
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Fanners,  being  gamblers  by  nature,  always  have  recognized  Mother  Nature's  affective  role 
in  water  suppLes  and  droughts  are  not  uncommon  to  agriculture.  Starting  in  1988,  California 
experienced  a  six-year  drought  that  the  state  Department  of  Water  Resources  is  calling  the  second 
worse  drought  in  the  history  of  the  state  looking  over  400  years.  The  other  occurred  from  1928 
to  1934. 

During  this  latest  drought,  faimers  who  rely  on  the  Central  Valley  Project  for  irrigation 
supplies,  have  seen  their  water  debveries  cut  by  50  percent  in  1990,  and  75  percent  1991  and 
1992.  These  cutbacks,  while  severe,  also  are  understandable:  California  was  experiencing  a 
drought  The  kinds  of  shortages  imposed  by  a  drought,  though,  have  some  predictability  and 
fanners  are  able  to  plan  around  them  as  long  as  some  idea  of  water  supply  is  known. 

Increasingly,  however,  our  water  supplies  have  come  under  attack.  Precipitation  and 
snowpack  no  longer  dictate  the  amount  of  water  that  a  farmer  can  receive.  Instead,  agricultural 
water  supplies  have  become  mired  in  a  regulatory  and  legislative  drought  that  is  unpredictable 
and  wreaking  havoc  on  the  industry  and  the  towns  and  communities  that  rely  on  agriculture  for 
their  livelihoods. 

P.  102-575.  Last  year  former  President  Bush  signed  into  law  H.R.  429,  the  Central 
Valley  Project  Improvement  Act  This  law  is  significant  because  it  changed  the  CVP's 
authorizing  legislation  to  make  fish  and  wildlife  restoration  and  mitigation  a  primary  purpose  of 
the  project  ahead  of  agricultural  water  supplies,  and  built  in  provisions  that  cause  water  shortages 
lo  be  allocated  in  an  unequitable  manner. 

The  CVPIA  impacts  agricultural  water  deliveries  by  eliminating  1.2  million  acre-feet  of 
water  and  reallocating  it  for  fish  and  wildlife  purposes.  The  majority  of  that  water,  800,000  acre- 
feet  is  nin  down  ihc  Sacramento  River  system  and  is  flushed  duough  the  Delta  and  San 
Francisco  Bay,  presumably  used  for  some  restoration  efforts.  In  the  event  of  a  natural  drought 
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when  water  simply  isn't  available,  the  water  fat  fish  and  wildlife  purposes  is  still  dedicated, 
while  other  contractors  and  beneficial  users  of  water,  will  have  their  supplies  reduced  or 
eliminated. 

In  addition  to  reallocating  water  supplies,  the  CVPLA  also  requires  farmers  and  power 
customers  to  pay  $34  into  a  Restoration  Fund  to  provide  monies  for  fish  and  wildlife 
improvements.  Other  payees  into  the  Fund  include  municipal  and  industrial  contractors,  the  State 
of  California,  plus  some  portions  are  considered  to  be  non-reimbursable  and  provided  for  by  the 
U.S. 

To  date,  no  funds  have  been  collected  from  the  State  of  California  and  the  federal  budget 
doesn't  provide  for  the  non-reimbursable  share  of  the  federal  government's  costs.  Instead,  the 
Congress  is  looking  to  collect  the  bulk  of  the  money  from  the  water  and  power  users  to  subsidize 
these  other  contributon  to  the  fund.   This  situation  creates  an  addibonal  inequity. 

First,  water  users  do  suppon  fish  and  wildlife  improvements  and  are  willing  to  raise  the 
necessary  funds.  They  are  opposed,  however,  to  creating  a  fund  to  which  they  have  no  input  to 
assure  these  monies  are  used  for  restoration  purposes,  and  are  fearful  that  these  dollars  will  be 
lost  to  the  proverbial  "black  hole"  of  Washington,  D.C.  Farmers  do  suppon  fish  and  wildlife 
improvements.   A  healthy  Delu  environment  will  enable  Delu  exports  to  continue. 

This  summer,  agricultural  water  users  south  of  the  Delu  contributed  nearly  $500,000  to 
lest  new  technology  in  the  Delta  that  proved  helpful  in  keeping  out-migrating  salmon  in  the 
Sacramento  River,  where  their  chances  for  survival  greatly  increase,  and  away  from  the  internal 
Delta  and  the  myriad  problems  that  await  them  there.  Likewise,  since  1988,  Westlands  farmers 
have  spent  more  than  $8  million  to  pursue  solutions  to  the  subsurface  drainage  problems  that  are 
in  the  District 
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Westlands  fanners  are  very  willing  to  fund  fish  and  wildlife  improvements.  But  in 
fairness,  they  should  also  have  a  seat  at  the  table  to  ensure  that  both  water  and  dollars  are 
allocated  and  used  for  Delta  protection  and  improvements  for  fisheries,  water  quality  and  habitat. 

Stale  Water  Resources  Control  Board's  Draft  Decision  1630.  Although  the  proposed 
standards  of  D-1630  have  been  tabled  by  Governor  Pete  Wilson,  imposition  of  such  standards- 
based  on  faulty  science-would  have  created  a  situation  in  Westlands  of  only  a  54  percent  water 
supply  as  the  best  case  scenario.  And  even  though  D-1630  is  no  longer  being  considered  by 
the  State  Water  Resources  Control  Board,  the  federal  Environmental  Protection  Agency  has  said 
it  will  promulgate  new  standards  for  the  Bay-Delta  and  has  criticized  D-1630  as  not  going  far 
enou^. 

While  the  EPA  docs  not  have  the  authority  to  enforce  such  standards  should  they  be 
developed,  the  Endangered  Species  Aa  agencies  do,  as  does  the  federal  court 

The  standards  contained  within  D-1630  were  faulty  because  they  provided  no  sound 
science  for  maldng  determinations  that  affea  water  supplies.  For  example,  the  decision  cited 
QWest  as  the  sciendfK  equation  that  theorized  that  2,000  cubic  feet  per  second  flows  at  the 
expon  pumps  could  overcome  a  130,000  cfs  tidal  flow.  QWest  is  only  theoretical,  and  even  if 
it  were  factual,  it's  irrelevant  because  tidal  flows  are  so  great,  they  defeat  the  whole 
measurement 

Likewise,  D-1630  relied  on  hypothetical  models  to  determine  when  the  expon  pumps 
should  be  restricted  because  of  the  presence  of  endangered  species.  Rather  than  more 
hypodietical  models  that  aren't  even  subjea  to  peer  review,  we  need  real  data  to  evaluate  these 
issues. 

Far  example,  the  use  of  real-time  monitoring  in  the  Delta  makes  a  great  deal  of  sense. 
Real-time  monitoring  would  allow  us  to  know  where  fish  are  in  the  Delta  and  what  they  are 
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doing.    Such  science  would  allow  us  to  know  what's  going  on  with  the  fish  and  the  Delta,  and 

allow  the  Delta  to  be  operated  for  the  benefit  of  both  fish  and  water  users,  not  on  idiotic 

hypotheses. 

Endangered  Species  Impacts 

In  November,  1990,  the  listing  of  the  winter-run  Chinook  salmon  as  an  threatened  species 
did  change  the  manner  in  which  the  Central  Valley  Project  was  operated.  Now,  with  the 
additional  listing  of  the  Delta  smelt,  there  is  no  doubt  that  the  CVP  is  being  operated  according 
to  the  inequitable  mandates  of  the  Endangered  Species  Act  with  no  concern  or  regard  for  the 
human  impacts  and  social  costs  of  such  actions. 

The  1993  rainy  season  brought  California  one  of  the  wettest  ycar5  on  record. 
Precipitation  and  snowpack  both  are  at  ISO  percent  of  normal.  Yet  the  Delta  expon  pumps, 
which  bring  much  needed  water  to  farmers  south  of  the  Delta,  are  either  shut  off  or  severely 
restricted  in  terms  of  pumping  ability,  10  out  of  12  months  of  the  year.  These  shutdowns  and 
restrictions  are  the  result  of  mandates  under  the  Endangered  Species  Act. 

To  date,  with  the  exception  of  a  coun  order  involving  the  Glenn  Colusa  Imgarion  District 
in  Nonhcm  California,  the  only  remedy  sought  by  agencies  that  implement  the  Endangered 
Species  Act  has  been  to  turn  off  the  pumps.  Why,  when  there  are  numerous  causes  for  the 
decline  of  endangered  species,  is  the  only  enforcement  action  to  turn  of  the  Delta  pumps? 

Despite  near-recotd  rain  and  snowfall  this  year  and  a  project  r\in-off  far  above  normal. 
CVP  farmers  south  of  the  Delta  will  receive  only  half  of  their  normal  deliveries  because  of  ESA 
regulations  that  restrict  the  amount  of  water  that  can  be  pumped  south  of  the  Delta.  All  other 
Central  Valley  Projea  water  users  are  receiving  enough  water  to  meet  their  needs. 

The  impact  is  being  felt  throughout  the  San  Joaquin  Valley.  Farmland  values  have 
eroded.     At  the  May  11  auction  held  by  Travelen  Insurance  Companies,  farmland  values 


157 


Testimony  of 
Lawrence  C.  Tiirnquist 

plummeted  to  prices  that  were  one-thtod  of  values  just  five  years  ago.  Farmland  valued  at  or  near 
$4,000  per  acre  in  the  1980s,  received  prices  around  $1,700  per  acre;  some  acreage  sold  for  as 
little  as  $375  per  acre. 

Unemployment  in  the  San  Joaquin  Valley  is  running  above  17  percent  and  contributing 
to  California's  overall  jobless  rate  of  9.4  percent.  That  nation's  jobless  rate  is  7  percent  Some 
communities  in  the  San  Joaquin  Valley  rely  entirely  upon  the  agricultural  industry  for  an 
employment  base.  Unemployment  in  these  areas  is  staggering,  soaring  high  above  Depression-era 
levels  of  joblessness.  Earlier  this  year,  for  example,  the  unemployment  raie  for  the  Qty  of 
Mendota  was  45.4  percent 

These  small  towns  are  feeling  the  impact  of  the  unemployed.  They  rely  on  property  and 
saks  tax  revenues  to  provide  basic  services  for  their  citizens.  Services  such  as  schools,  public 
safety  and  health  care,  suffering  abeady  because  of  inadequate  funding  from  counties  and  the 
state,  are  experiencing  marked  declines  in  service  levels  because  of  the  lack  of  local  revenue 
sources  available  to  fund  them. 

Again  the  question  must  be  asked:  Given  the  myriad  causes  that  relate  to  a  decline  in  the 
stale's  fishery,  why  is  it  that  die  only  enforcement  of  the  Endangered  Species  Act  has  been  to 
control  the  export  pumps? 

The  "Taking"  Definition.  The  purpose  of  the  federal  Endangered  Species  Act  of  1973 
is  to  provide  a  means  to  conserve  ecosystems  in  which  threatened  or  endangered  species  Uve.  and 
to  provide  a  conservation  program  for  these  species.  For  a  species  to  become  listed  as  either 
"threatened"  or  "endangered."  it  must  be  determined  that  there  has  been  a  "taking"  of  the  species. 
According  to  the  law,  the  term  "take"  means  "...to  harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect  or  to  attempt  to  engage  in  any  such  conduct.."  Certainly 
there  is  a  case  that  supports  the  takings  claim  of  endangered  species,  particularly  winter-run 
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Chinook  salmon  and  the  Delta  smelt,  at  the  expon  pumps  in  the  Delta.  However,  if  this 
definition  is  correct  and  applied  in  a  consistent  fashion,  aren't  numerous  other  causes  for  a  take 
claim  being  overlooked? 

Selective  Enforcement  of  the  Endangered  Species  Act.  To  date,  the  taking  ptttvision 
of  the  Endangered  Species  Act  has  not  been  applied  unifonnly  or  fairly  in  California.  Many 
other  causes  and  factors  thai  contribute  to  the  decline  of  fisheries  in  this  State  are  either  being 
overlooked  or  simply  ignored,  possibly  for  political  motives.  How  else  can  you  explain  why  the 
only  method  of  enforcement  has  been  to  restrict  Delta  pumping  while  other  activities  that  are 
equally,  if  not  more  harmful,  continue  to  be  pursued  unchecked? 

Currently,  the  primary  focus  of  federal  protection  for  the  winter-run  Chinook  salmon  is 
aimed  solely  at  the  operations  of  the  Central  Valley  Project  and  the  State  Water  Project  The 
biological  opinion  issued  by  the  National  Marine  Fisheries  Service  in  February  said  that  the 
projected  operations  of  these  facilities  would  further  jeopardize  the  existence  of  the  winter-run. 
Because  the  operations  of  the  projects  have  been  changed  to  conform  with  the  opinion,  and 
because  the  National  Marine  Rsheries  Service  set  forth  additional  measures  as  "reasonable  and 
prudeni  alternatives,"  water  deliveries  south  of  the  Delta  will  be  harshly  curtailed. 

This  is  occumng  despite  overwhelming  information  that  suggests  that  there  are  other 
practices  and/or  actions  that  equally  jeopardize  the  winter-run.  Some  of  these  activities  include 
limber  harvesting,  mining,  recreational  activities  and  urbanization.  Other,  more  significant 
activities,  some  of  which  are  supponed  through  government  studies,  iiKlude:  the  protection  and 
enhancement  of  non-native  predator  fish  populations  in  the  Delta;  commercial,  sports  and  illegal 
fishing  off  of  the  Pacific  Ocean;  municipal  aivj  industrial  pollutants  discharged  into  the 
Sacramento  River  and  the  Delta;  and  unscreened  diversions  of  water  from  the  Delta. 
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Pratcctioii  on  Non-Native  Specks  in  the  Delta.  For  some  time,  the  U.S.  and  Califcmiia 
have  been  involved  in  activities  that  protect  and  enhance  striped  bass  populations  in  the  Delta. 
A  popular  sport  fish,  the  striped  bass  is  an  introduced  species  in  California  and  a  known  predator 
of  winter-run  smolts.  Don't  the  actions  taken  by  the  U.S.  Fish  and  Wildlife  Service,  to  enhance 
living  conditions  for  the  striped  bass  constitute  a  taking  under  the  Endangered  Species  Act? 
LJlcewise,  the  whole  issue  of  the  impacts  of  non-native,  introduced  and  exotic  species  on 
endangered  ot  threatened  species  has  never  been  thoroughly  examined.  Not  only  would  such  a 
thorough  review  likely  determine  additional  predators,  but  could  provide  additional  information 
as  to  those  species'  impacts  on  the  ecosystem  environment  of  the  Delta  and  its  existing  food 
chain. 

Effects  of  Fishing.  The  annual  ocean  harvest  of  salmon  off  of  the  Pacific  Coast  takes 
between  34  and  36  percent  of  the  adult  winter-run  salmon  population.  This  estimate,  from  the 
National  Marine  Fisheries  Service  and  the  state  Department  of  Fish  and  Game,  includes  both 
foreign  and  domestic  commercial  and  sports  fishing,  and  illegal  fishing,  or  poaching. 

Here's  the  scenario.  For  270,000  winter-run  smolts  that  out-migrate  each  year,  1,000 
adults  come  back  up  the  river.  (It  takes  about  300  smolts  to  produce  one  returning  adult)  If 
fishermen  are  allowed  to  take  one-third  of  that  amount,  that  equals  several  hundred  adults.  Two 
adults  produce  about  2,700  smolts. 

This  year,  the  federal  Tracy  Pumping  Plant  and  the  state  Harvey  O.  Banks  Pumping  Plant 
were  allowed  a  combined  take  of  one  percent  of  the  out-migrating  smolts,  or  2,700  fish.  How 
is  that,  given  the  faa  the  winter-run  are  threatened,  the  Fishermen  can  catch  one-third  of  the  out- 
migration,  when  a  mere  two  adults  is  equivalent  to  combined  take  Umit  at  the  pumps?  It  is  not 
logical  to  impose  such  restrictions  on  export  pumping  when  fishing,  commercial,  sport  and 
illegal,  also  are  activities  that  constitute  a  taking  under  the  law. 
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It  seems  reasonable  that  the  U.S.  has  an  obligation  to  enforce  the  take  provision  of  the 
Endangered  Species  Act  with  respect  to  the  fishing  activities  that  contribute  to  the  species' 
decline.  Why  hasn't  a  closure  of  the  commercial  and  sport  fishing  industries,  during  times  that 
adult  salmon  migrate  upstream,  been  considered  as  an  enforcement  prtmsion  of  the  Endangered 
Species  Act? 

River  and  Delta  PoiliiUnU.  The  take  definition  of  the  Endangered  Species  Act  is  broad 
and  encompasses  many  things.  Why,  then,  is  wastewater  discharged  into  the  Sacramento  River 
at  Freeport,  also  not  considered  a  taking  under  the  law?  More  than  56  agencies  are  dumping 
treated  sewage  into  the  Delta.  The  National  Marine  Fisheries  Service  has  said  that  a  potential 
threat  CKiits  with  respect  to  the  cumulative  effects  of  pollutants  on  the  winter-run  salmon.  Why 
■re  municipal  and  industrial  polluters  overlooked  with  respect  to  enforcement  of  the  Endangered 
Species  Act? 

Lnscrccftcd  Divernont  in  the  DeiU.  For  yean,  water  usen  throughout  the  Delta  have 
enjoyed  the  ability  to  take  water  straight  from  the  Delta  itself,  using  numerous  diversions  along 
the  river  banks  and  channels.  In  the  biological  opinion  on  the  winter -run  OiiiKXik  salmon,  the 
National  Marine  Fisheries  Services  says  that  unscreeited  diversions  are  suspected  of  having  a 
significant  cumulative  impact  on  the  winter-run.  Yet  again,  no  acbons  have  been  taken  to 
regulate  these  unscreened  diversions,  thus  allowing  a  take  of  an  endangered  species.  At  other 
state  and  federal  facilities  throughout  California,  millions  of  dollars  have  been  spent  to  develop 
fish  screens  and  technologies  to  prevent  fish  from  passing  through  diversions  and  pumps.  Yet 
what  could  be  a  significant  factor  in  the  winter-r\in  decline,  unscreened  diversions  in  the  Delta, 
continues  to  be  overlooked  or  igiKxcd  by  agencies  with  enforcement  power  for  the  Endangered 
Species  Acl 
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Reconunendations  for  Endangered  Species  Act  Reform 

Numerous  problems  can  be  cited  with  the  manner  in  which  the  cunent  Endangered 
Species  Act  is  administered:  It's  not  flexible.  It's  too  species-specific.  It  doesn't  consider 
economic  impacts.  No  public  input  by  those  affected.  Et  cetera.  The  Endangered  Species  Act 
can  be  valuable  legislation.  As  a  policy,  we  should  provide  opportunities  to  protect  and  enhance 
the  natural  kingdom  that  makes  up  these  United  States. 

However,  the  Act  should  be  amended  to  include  flexibihty  as  opposed  to  rigidity  and  a 
lack  of  sensitivity  to  human  impacts  and  social  costs  now  must  be  included.  The  following  are 
recommendations  that  I  believe  would  greatly  enhance  the  Endangered  Species  Aa,  by  continuing 
to  provide  protection  for  species,  plus  consider  the  economic  and  human  impacts  that  can  result. 

1.  Scientific  Data  -  Require  the  Secretary  of  Interior  to  conduct  review  field-tested 
data  to  support  listing  decision,  as  opposed  to  only  using  such  data  that  is 
available. 

2.  Peer  Review  -  Outside  experts  should  be  engaged  for  peer  review  of  listing 
decisions  and  critical  habitat  designations. 

3.  Prioritization  -  Currently,  there  is  no  prioritization  in  the  ESA.  That  is  why  we 
encounter  situations  that  often  times  contradict  each  other.  For  example,  the 
efforts  currently  imderway  to  protect  the  winter-run  salmon  are  now  found  to  be 
detrimental  to  the  spring-run.  While  genetically,  the  winter-  and  spring-run 
salmon  are  the  same  fish,  under  the  ESA  they  must  be  treated  as  separate  species. 
Instead,  the  Secretary  should  be  authorized  to  give  priority  listings  in  the 
following  order:  1)  single  species  genes,  2)  species,  3)  subspecies,  4)  distinct 
population  segments. 
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4.  Critical  Habitat  -  Economic  impacts  should  be  considered  when  designaung  and 
specifying  certain  areas  as  critical  habitat.  Regulations  for  proposed  habitats 
should  include  a  description  of  the  economic  impacts  of  the  proposed  designauon 
and  require  that  those  impacts  be  submitted  to  the  Department  of  Commerce. 
And,  if  the  Secretary  determines  that  the  costs  outweigh  the  benefits,  the  Secretary 
should  be  able  to  exclude  portions  of  habitat,  unless  it  is  determined  thai 
extinction  will  occur  without  it 

5.  Priority  in  Recovery  Plans  -  Priority  should  be  considered  for  Recovery  Plans: 
1)  integrated  multi-species  recovery  plans.  2)  plans  addressing  geographic  areas 
where  a  conflict  between  species,  conservation  and  economic  activity  may  exist. 
3)  implementation  of  a  recovery  plan  with  the  least  socio-economic  impacts. 

6.  Assessments  -  Recovery  Plans  should  include  detailed  assessments  that  cover 
Biological  concerns.  Economic  concerns,  and  Inter- governmental  coordination. 

7.  Public  Hearing  -  Currently,  the  ESA  merely  has  a  public  comment  period  when 
written  comments  are  submitted.  This  is  not  sufficieni  given  the  far-reaching 
impacts  of  the  Act.  Rather,  public  heanngs  prior  to  the  Final  Recovery  Plan 
should  be  required  and  held  in  the  affected  county  or  parish,  such  that  those  most 
affected  by  the  plan  can  have  input  into  the  process. 

8.  Public  Input  -  Those  agencies  and/or  individuals  thai  may  be  affected  should 
have  the  opportunity  for  public  input  pnor  to  the  listing  of  any  species. 

Concluding  Comments 

As  a  private  landowner  and  as  the  President  of  Westlands  Water  District,  1  can  assure  you 
that  our  suppon  of  fish  and  wildlife  improvements  is  firm.  As  menaoncd  earlier,  the  Endangered 
Species  Act  can  be  valuable  legislation.   As  farmers,  we  recognize  that  both  the  dollars  and  the 
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money  for  such  improvements  will  come  from  us.  We  are  not  opposed  to  this.  We  are  opposed 
to  bearing  the  entire  brunt  of  a  problem  that  has  numerous  causes. 

If  Central  Valley  Project  farmers  south  of  the  Delta  are  to  survive  financially,  we  must 
be  treated  in  an  equitable  and  fair  manner.  Overlooking  other  actions  that  constitute  a  "taking" 
under  the  Endangered  Species  Act,  and  instead  turning  to  only  one  aspect  of  the  problem-Delta 
pumps-is  not  fair,  nor  is  it  reasonable.  I  ask  you  again:  Why  have  we  been  singled  out  as  the 
sole  method  of  resolving  Endangered  Species  Act  problems? 

Again,  thank  you  for  the  opportunity  to  present  this  testimony  before  you  today.  I 
applaud  your  willingness  to  hold  these  field  hearings  and  hear  firsthand  from  those  of  us  who 
are  living  with  the  impacts  of  the  Endangered  Species  Aa  every  day. 
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Thank  you,  Mr.  Chairman,  members  of  the  Committee,  and  Congressman  Fazio 
for  the  oppxsrtunity  to  appear  today.   My  name  is  David  Behar.   I  am  the  executive 
director  of  the  Bay  bistitute  of  San  Francisco,  a  nonprofit  research  and  advocacy 
organization  founded  in  1981.  Our  mission  is  to  protea  and  restore  the  ecosystems  of 
San  Francisco  Bay,  the  Sacramento-San  Joaquin  Delta,  and  the  rivers,  streams,  and 
watersheds  tributary  to  the  estuary. 

From  the  beginning,  the  Bay  Institute  has  emphasized  an  ecosystem  approach 
to  protecting  San  Francisco  Bay  and  its  watershed,  which  encompasses  some  40%  of 
California's  area.    Looking  at  the  entire  ecosystem,  we  recognized  that  events  in  the 
rivers  of  the  Sierra  Nevada,  the  fields  of  the  San  Joaquin  Valley,  and  the  channels  of 
the  Delta  were  just  as  irapwnani  to  the  health  of  San  Francisco  Bay  as  events  in  the 
Bay  itself.    Our  founding  objective  was  to  work  for  policies  that  would  safeguard 
habitat  for  the  overall  health  of  the  Bay/Delta  from  a  water  quality  and  fish  and 
wildlife  point  of  view. 

Over  the  past  3-4  years,  however,  we  have  been  forced  to  devote  an  increased 
amount  of  time  focusing  on  threatened  individual  species  in  a  control-ihe-bleeding 
strategy.   This  has  unfortunately  put  us  on  the  front  lines  of  Endangered  Species  Act 
enforcement  in  California. 

We  have  a  personal  story  to  tell  today,  a  story  shared  by  those  in  this  state  who 
have  struggled  for  over  a  decade  to  reverse  a  path  leading  inexorably  toward 
environmental  destruction,  and  whose  efforts  to  forge  a  consensus  around  balanced 
use  of  California's  water  resources  to  both  benefit  people  and  protect  nature  have 
been  thwarted  at  every  turn.* 

Beginning  in  1986,  the  Institute,  along  with  many  of  our  colleagues,  devoted  a 
great  deal  of  time  to  the  most  imponant  forum  for  ecosystem  planning  in  the 
Bay/Delta  estuary  of  the  late  1980s  and  early  1990s:  the  Bay/ Delta  hearings  of  the 
State  Water  Resources  Control  Board.   These  hearings  were  intended  to  bring  the  State 
of  California  into  compliance  with  the  federal  Clean  Water  Act  by  developing  water 
quality  standards  that  would  protect  all  beneficial  uses  of  the  waters  of  the  Bay  and 
Delta  while  restoring  the  estuary's  health. 

Secretary  of  Interior  Bruce  Babbitt  talks  about  "national  train  wrecks" 
precipitated  by  the  invocation  of  the  Endangered  Species  Act.    For  California  water 
issues,  the  Bay/Delta  hearings  were  the  train.    Those  who  have  been  warning  against 
allowing  the  precipitous  decline  been  trying  to  break  into  that  train's  engine  room 
for  over  a  decade  now. 

In  1986-87,  federal  and  state  agency  scientists  and  environmental  groups 
brought  volumes  of  evidence  to  the  Bay/Delta  hearings  process  pointing 
unequivocally  to  a  dangerous  trend  in  the  aquatic  resources  of  the  estuary.   These 


*  with  the  recent  notable  exception  of  the  passage  of  the  Central  Valley  Project 
Improvement  Act  in  the  102nd  Congress  (P.L  102-575) 
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analyses  pointed  to  unrestriaed  water  diversions  from  the  estuary  as  the  primary 
cause  for  an  accelerating  decline  in  all  Delta  fish  species.    But  this  was  not  the  first 
time  these  concerns  were  made  known,  nor  would  it  be  the  last. 

In  1978,  the  U.S.  Fish  and  Wildlife  Service  commented  that  new  standards 
written  by  the  State  Water  Board  would  likely  maintain  fish  and  wildlife  populations 
at  "degraded  levels." 

In  1979,  a  Department  of  Fish  and  Game  analysis  showed  that  the  Delta  smelt,  a 
primary  forage  fish  in  the  Delta,  was  particularly  vulnerable  to  alteration  of  its 
habitat  from  water  diversions  or  other  causes. 

In  1981,  the  U.S.  Environmental  Protection  Agency  expressed  concern  about 
the  continuing  decline  of  Delta  fish  stocks  and  urged  the  State  Water  Board  to  conduct 
a  "thorough  re-evaluation  of  the  adequacy  of  the  Delta  Plan  to  protect  the  Delta 
fishery." 

In  1982,  the  winter  run  chinook  salmon  population  crashed  and  stayed  in  the 
low  four  figures  until  the  end  of  the  decade  after  reaching  a  high  of  1 18,  000  fish  in 
1%9. 

In  1983,  Fish  and  Game  prepared  a  paper  citing  changes  in  flow  regimes  as 
contributing  to  species  declines  in  the  Bay/Delta. 

In  1984-85,  state  monitoring  studies  in  the  Delta  showed  sharp  declines  in  the 
Delta  smelt  population,  confirming  predictions  made  earlier  in  the  decade. 

In  1986,  the  Interagency  Ecological  Studies  program  noted  declines  in  native 
fish  and  invertebrate  abundance  in  the  Delta  smelt's  key  Suisun  Marsh  habitat  due  to 
prolonged  salinity  increases  caused  by  water  diversions. 

In  1986,  the  state  Court  of  Appeal  in  San  Francisco  criticized  the  1978  water 
standards  and  affirmed  the  State  Water  Board's  obligation  to  protect  fish  and  wildlife 
in  the  estuary. 

In  1987,  the  Bay/Delta  hearings  compiled  overwhelming  scientific  evidence 
supporting  the  need  for  increased  freshwater  flows  to  restore  balance  to  the  estuary. 

In  1988,  the  Board  produced  a  draft  water  quality  plan  that  called  for  an 
additional  1.5  million  acre  feet  in  freshwater  flows  to  the  Bay/Delta  -  about  10%  of 
the  water  currently  diverted  from  the  estuary.    Governor  Deukmejian  pressured  the 
Board  to  kill  the  plan  and  start  over.  The  same  year,  the  state  Fish  and  Game 
Commission  determined  listing  of  the  winter  run  was  unwarranted. 

In  1989,  Dr.  Peter  Moyle,  who  is  also  appearing  before  this  committee  today, 
petitioned  the  state  to  list  the  Delta  smelt  as  an  endangered  species.  The  stale 
declined,  claiming  it  did  not  have  enough  information.   Winter  run  spawners 
plimimeted  to  just  553  adult  fish. 

In  1990,  the  National  Marine  Fisheries  Service,  after  years  of  delay,  finally 
listed  the  winter  run  as  a  threatened  species. 
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In  1 992,  the  populations  of  two  new  species,  the  longfin  smelt  and  Sacramento 
splittail,  were  so  low  that  petitions  to  list  them  under  the  ESA  were  filed. 

On  March  5,  1993,  the  Fish  and  Wildlife  Service  —  three  years  after  receiving 
the  petition  —  lists  the  Delta  smelt  as  a  threatened  species. 

Less  than  one  month  later,  on  April  1 ,  Governor  Wilson  killed  the  latest  State 
Board  effort  to  implement  moderate  water  quality  protections,  which,  while  not 
ecosystem-wide  in  scope,  would  have  been  a  first  step  toward  taking  action  to  avoid 
futtu-e  endangered  species  crises.    (See  Appendices  B  and  C  for  documentation  of  this 
chronology.) 

Fifteen  years.    Fifteen  years  of  warnings  that  the  estuary  was  on  a  path  of 
destruction  that,  if  not  altered,  would  lead  to  biological  collapse.    Fifteen  years  during 
which  ns.  significant  changes  were  made  in  water  management  practices  to  protect 
fish  and  wildlife  and  no  preventive  protections  for  at-risk  species  were  put  in  place. 
Fifteen  years  during  which  water  quality  standards  found  inadequate  to  protect  fish 
and  wildlife  species  remained  in  force. 

Throughout  the  go-go  1980s,  in  fact,  little  was  done  to  reverse  -  or  even 
mitigate  —  the  decline  of  species.   Existing  federal  and  state  law  was  so  weak,  and 
avenues  for  legal  remediation  so  slow,  that  the  Board  was  able  to  ignore  repeated 
warnings.  They  didn't  apply  the  brakes  to  the  locomotive.   On  the  contrary,  during 
the  early  years  of  California's  recent  drought,  which  began  in  1987,  federal  and  state 
water  agencies  stoked  the  coals  of  extinction,  making  historically  high  water 
deliveries  to  the  Central  Valley  and  Southern  California.    Agriculture  set  records  for 
cash  receipts  every  year  between  1986-92.    Simultaneously,  species  populations 
collapsed  (see  Appendix  A). 

Advocates  for  ecosystem  management  were  left  on  the  outside,  our  calls  for 
measures  to  balance  the  needs  of  people  and  nature  ignored  and  ridiculed  by  water 
managers. 

Can  there  be  any  doubt  as  to  the  eventual  fate  of  these  species,  and  of  San 
Francisco  Bay  and  its  estuary  and  rivers,  if  this  trend  continues?   Extinction.  .  .  a 
permanent  loss  of  biodiversity.  .  .  the  elimination  of  California's  commercial  and 
spon  fishing  industries  and  the  devastation  of  the  communities  dependent  on  them: 
we  aren't  far  from  this  fate  today. 

Only  two  things  can  prevent  mass  extinctions  in  this  estuary  of  salmon  and 
smelt,  striper  and  splittail:  first,  achieving  a  more  balanced  use  of  California's  water 
resources  that  protects  the  health  of  the  Bay,  Delta,  and  rivers  before  a  state  of 
collapse  is  reached,  and,  second,  preservation  of  a  strong  Endangered  Species  Act. 

Regarding  achieving  better  balance  earlier  in  the  process,  this  is  the  job  of 
various  state  and  federal  laws,  including  the  Clean  Water  Act,  the  National 
Environmental  Policy  Act,  and  the  California  Environmental  Quality  Act.    The  failure 
of  these  laws  thus  far  to  protect  the  estuary  is  largely  the  failure  of  a  state 
government  indifferent  enough  to  the  plight  of  the  estuary  that  it  chooses  not  to 
confront  entrenched  interests  who  might  incur  costs  as  a  result  of  Bay/Delta 
restoration  measures.    This  is  why  we  need  a  strong  ESA  —  a  swift-acting  law  with 
teeth  and  claws  ~  if  we  are  to  have  any  hope  of  restoring  this  priceless  resource, 
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whether  through  emergency  measures  or  because  the  ESA  provides  an  incentive  for 
sound  proactive  habitat  management. 

Maintaining  -  and  enhancing  -  the  toughness  of  this  law  is  critical  for  two 
reasons:  first,  because  it  represents  the  last  chance  to  save  a  species,  and  because 
loopholes,  excessive  bureaucracy,  and  overcautious  thresholds  for  protection  don't 
translate  merely  into  delay,  but  can  lead  to  a  final  solution  no  coun  or  agency  can 
reverse.   Second,  the  threat  of  a  strong  ESA  in  the  future  is  absolutely  critical  to 
encouraging  proper  implementation  of  other,  more  proactive  ecosystem  planning 
approaches,  as  mentioned  above.    The  learning  curve  is  slow  here  -  witness  the 
Bay/Delta  situation  -  but  if  Congress  and  the  President  send  an  unambiguous 
message  that  endangered  SF>ecies  protection  is  a  vital  part  of  this  nation's 
environmental  policy  by  reauthorizing  a  strong  ESA,  we  will  surely  begin  achieving 
better  ecosystem  management  earlier  in  the  process.    With  a  weak  ESA,  on  the  other 
hand,  these  same  forces  will  make  shon  work  of  getting  around  it,  as  they  have  other 
laws. 

Given  where  we  are  today,  there  can  be  little  doubt  that  without  a  strong 
Endangered  Species  Act,  we  could  see  mass  extinctions  in  the  Bay/Delta  estuary  by 
the  end  of  the  century.   This  is  the  stark  reality  the  Committee  must  consider  as  it 
determines  how  to  reauthorize  the  ESA. 

The  Committee  must  also  consider  the  history  of  neglect  outlined  above  when 
weighing  testimony  from  interests  here  today  who  criticize  the  Act  for  one- 
sidedness.    Clearly,  the  water  management  regime  that  led  up  to  the  listings  of  winter 
run  Chinook  and  Delta  smelt  was  itself  one-sided.    The  failure  to  protect  these  species 
and  their  habitats  in  advance  of  crisis  is  largely  due  to  the  power  these  same 
interests  wield  in  Sacramento,  and  who  benefited  from  the  delay.    Criticism  of  the 
strength  of  the  ESA,  then,  must  be  seen  in  many  cases  as  criticism  of  the  existence  of 
the  ESA.   Without  the  ESA,  their  effons  to  maintain  the  status  quo  would  likely 
succeed  until  the  Delta  was  unerly  sterilized. 

For  the  Bay/Delta  estuary  and  its  fisheries,  a  strong  ESA  accomplishes  another 
task:  preventing  the  need  to  use  the  ESA  in  the  future.    For  example,  two  species  with 
substantially  overlapping  habitat  with  the  Delta  smelt,  the  longfin  smelt  and 
Sacramento  splittail.  have  suffered  similar  declines  from  the  same  causes: 
imbalanced  water  management  practices.    Both  are  the  subjects  of  current  petitions 
for  hsting  with  the  Fish  and  Wildlife  Service.    Protections  for  the  Delta  smell  will 
clearly  benefit  these  species,  and  help  us  avoid  future  endangered  species  crises. 

In  conclusion,  the  ESA  is  almost  always  a  symptom  of  the  failure  of  other  laws 
and  policies  -  and  those  charged  with  enforcing  them  -  to  protect  biodiversity  or  to 
balance  resource  exploitation  with  resource  protection.    If  there  is  a  problem,  it  is 
with  the  breakdown  of  these  proactive  approaches,  not  with  the  safety  net  that  steps 
in  when  proactive  policy  solutions  have  been  too  difficult  for  bureaucracies  to 
handle  in  a  timely  manner.    Take  away  the  one  law  these  bureaucracies  and  interests 
know  they  can't  avoid,  and  you  will  embolden  them  to  avoid  others  all  the  more. 

Thank  you  for  your  consideration  of  these  comments. 
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APPENDIX  A 

ENDANGERED  FISH  SPECIES  OF  THE 
SAN  FRANCISCO  BAY/DELTA  ESTUARY 

(Produced  by  die  Bay  Instinile  of  San  Francisco) 
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APPENDIX  B 

EARLY  WARNINGS:  SAN  FRANCISCO  BAY/DFJTA  PRODUCTIVITY  AND  NATIVR  RSHRS 

15X5    Interagency  Ecological  Studies  Program  for  the  Sacramento-  San  Joaqum  Estuary  created  to  carry  out 
studies  on  Bay/Delta  resources.  DWR.  BOR.  CDFG,  and  USFWS  are  founding  agencies;  others  loin  m 
mid-1980's. 

1978  State  Water  Resources  Control  Board  adopts  water  quality  standards  for  the  delta  (Decision  1485); 
USFWS  comments  that  the  standards  will  maintain  Tish  and  wildlife  at  "degraded  levels." 

1979  CDFG  reports  that  Delta  smelt's  tendency  to  concentrate  in  pockets  of  the  estuary  mdicated  that 

"changes  in  a  small  portion  of  the  estuary  could  endanger  Delta  smelt  as  a  species." 
Broadway.  James  E  Ufe  history  aspects  of  the  Delta  smelt  (H\pmesus  transpac\ficus )  and  long/in  smeU 
(Spirinchus  Ihaleichlhvsi  in  the  Sacramento-San  Joaquin  Estuary.  Intiadepartmental  draft  report 

1980  EPA  approves  1978  standards  on  the  condition  that  certain  actions  are  taken  to  ensure  implementation. 

1981  CDFG  tudy  predicts  Hsheries  trends  under  a  variety  of  hypothetical  flow  condiuons.  Hergessel.  P.  ei  al. 
1981.  Effects  of  freshwater  flow  on  fishery  resources  in  the  Sacramento-  San  Joaquin  Estuary.  In: 
Proceedings  of  the  NaUonal  Symposium  on  Freshwater  Inflow  to  Estuanes. 

EPA  registers  concern  about  the  conunuing  decline  of  Delta  fish  stocks  and  urges  SWRCB  to  conduct  a 
•thorough  rc-evaluaoon  of  the  adequacy  of  the  Delia  Plan  to  protect  the  Delta  fishery." 

1983     Herrgesell,  P.  et  al.  Effects  of  freshwater  outflow  on  San  Francisco  Bay  Biological  Resources. 

Technical  Report  #7,  Interagency  Ecological  Studies  Program  for  the  Sacramento-San  Joaquin  Estuary. 
Update  of  1963  report. 

CDFG  study  demonstrates  that  flow  regimes  affect  By/Delta  fishenes  populauon  dynamics.  Stevens. 
D.E  et  al.  1983.  Effects  of  river  flow  on  abundance  of  young  Chinook  salmon.  American  Shad,  longfin 
smelt,  and  delta  smelt  in  the  Sacramento  San  Joaquin  river  system.  N  Am.  J.  Rsh.  Mgt.  3;  425-437. 

1984-   Monitoring  studies  show  sharp  decline  m  Delta  smelt  populauon. 
1985 

1985  EPA  again  registers  concem  that  the  1978  standards  are  not  attaining  the  level  of  protection  promised  in 
1978.  The  SWRCB  acknowledges  that  "current  standards  are  not  adequate  to  protect  the  fishery 
resource." 

1986  1986  report  of  the  Interagency  Ecological  Studies  Program  for  the  Sacramento-San  Joaquin  Estuary 
reports  1979-1983  native  fish  abundance  and  diversity  within  Suisun  Marsh  declined  rapidly,  and  that 
benthic  abundance  and  diversity  is  adversely  affected  by  prolonged  salinity  increases. 

Study  finds  that  between  1979-1983  fish  abundance  and  diversity  within  Suisun  marsh  declined  rapidly, 
and  that  addiuonal  water  diversions  may  further  aifeci  fish  populauons.  Moyle,  P.  et  al.  1986  Patterns 
in  distribution  and  abundance  of  a  noncoevolved  assemblage  of  estuarine  fishes  in  California.  Rshery 
Bullean84<l):  105- 118. 

Rrst  Court  of  Appeal  in  San  Francisco  criticizes  the  1978  standards  and  affirms  the  SWRCB's  obligatior 
to  protect  fish  and  wildlife  in  the  Bay/Delta  Estuary. 
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IQ87     EPA  concludes  that  it  cannot  approve  1978  Delta  fishery  standards  because  they  'do  not  adequately 
protect  the  fishery  resources." 

Bay/Delta  Hearings  before  State  Water  Resources  Control  Board  consolidate  agency  and  non- 
governmental studies  providing  abundant  evidence  of  widespread  species  and  water  quality  declines, 
including  specific  warnings  that  the  Delta  smelt  is  in  danger  and  in  need  of  remedial  protection  efforts. 

1988  Striped  bass  index  plunges  to  all-time  low  of  4.6;  1978  Plan  target  was  79. 

SWRCB  issues  draft  water  quality  plan  in  October  calling  for  significant  increases  in  Delta  outflow  and 
reductions  in  Delta  pumping  to  protect  fishenes  at  nsk. 

Pettil  &  Martin,  Sierra  Club  Legal  Defense  Fund,  attorneys  for  Bay  Institute  of  San  Francisco,  el  al. 
Closing  brief  in  the  matter  of  Phase  1  of  the  Bay /Delta  hearings.  Consolidates  and  organizes  the 
exhaustive  evidence  presented  at  the  1^7  Bay/Delta  Hearings. 

1989  UC  Davis  fisheries  biologist  Peter  Moyle  petitions  the  state  to  list  the  delta  smelt  as  an  endangered 
species;  petition  contains  results  of  monitoring  studies  from  late  1970's  until  present.  State  declines  to 
list 

SWRCB  declines  to  issue  new  water  quality  standards  in  face  of  opposition  from  water  interests. 

1SJ5K)    The  California-Nevada  chapter  of  the  American  Fisheries  Society  petitions  the  federal  government  to  list 
the  delta  smelt  as  an  endangered  sp)ecies. 

1991  SWRCB  adopts  water  quality  plsm  that  fails  to  address  flow  and  salinity  issues. 
EPA  disapproves  plan. 

1992  San  Francisco  Estuary  Project  produces  Status  and  Trends  Report  on  Aquatic  Resources; 
comprehensively  reports  on  broad  species  declines  in  Bay/Delta  inveriebrate  and  fish  populations. 

1993  Delta  smelt  listed  as  a  fedei^ly  threatened  species  by  USFWS. 

State  Water  Board  drafts  "interim"  water  standards  to  prevent  continued  decline  of  existing  fish 
populations.  Governor  Pete  Wilson  kills  standards. 
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APPENDIX  C 

EARLY  WARNINGS:  WINTER  RUN  CHINOOK  SALMON 

1971     California  Advisory  Committee  on  Salmon  and  Steeihead  produces  annual  report.  An  Environmental 
Tragedy!;  warns  of  imminent  'king  salmon"  decline  resulting  from  current  and  planned  water  projects. 

1982-    Winter  run  population  plunges. 
1984 

Hallock,  R.K.  et  al.  1982.  The  effect  of  Red  Bluff  diversion  dam  on  the  migration  of  adult  chinook 
salmon.  Oncorhynchus  tshawyischa.  as  indicated  by  radio  tagged  fish.  CDFG.  anadramous  fishenes 
bureau  adminislralive  report  #  80-3.  CDFG  report  shows  that  nearly  40%  of  migraung  adults  would  not 
pass  the  dam  to  spawn  upstream. 

1985  Hallock,  et  al,  1985.  Status  of  winter-run  chinook  salmon  in  the  Sacramento  River.  CDFG,  Anadramous 
Fisheries  Bureau  Office  report  Notes  that  "since  1979  (except  for  1981)  the  populauons  have  remained 
at  an  alarmingly  low  level,"  and  enumerates  reasons  for  the  decline,  including  diversions,  blockages, 
habitat  loss,  and  Delta  pumping. 

California-Nevada  chapter  of  the  American  Fishenes  Society  formally  pentions  NMFS  to  list  the  winter 
run.  Usung  petition  cites  early  80's  CDFG  documentation  of  warnings  of  decline. 

1986  Interagency  Ecological  Studies  Program  Report  documents  winter  run  decline. 

Sacramento  River  Preservation  Trust  submits  peution  to  the  state  to  list  the  winter  run  as  an  endangered 
species  ui»der  the  Califonua  Endangered  Species  Act 

NMFS  advises  California  Fish  and  Game  Commission  not  to  list  the  winter  run  under  the  California 
Endangered  Speaes  Act,  on  the  grounds  that  the  Ten-Point  Plan,  a  federal  and  state  agency  cooperauve 
agreement,  will  adequately  address  recovery. 

1987  NMFS  turns  down  California-Nevada  chapter  of  the  Amcncan  Fisheries  Society's  peution,  determining 
that  a  winter  run  listing  is  unwarranted 

Bay/Delta  Heanngs  specincally  document  winter  run  decline,  compiling  DWR,  CDFG.  other  agency 
reports  and  studies. 

1988  California  Fish  and  Game  Commission  determines  that  a  state  listing  of  the  winter  run  is  unwarranted. 

SB  2261,  The  Salmon,  Steeihead  Trout,  and  Anadramous  Fisheries  Program  Act  is  signed  by  Gov 
Deukmcjian  to  "double  the  current  natural  producuon  of  salmon  and  steeihead  tfout  resources  by  the  end 
of  the  century." 

Cooperative  inter-  agency  agreement  to  "implement  actions  to  benefit  winter-run  chinook  salmon  in  the 
Sacramento  River  Basin." 

1989  Less  than  600  winter  run  return  to  spawn,  down  by  75%  from  the  previous  three  years,  and  down  from 
1 18.000  in  1969. 

California  Department  of  Fish  and  Game  accepts  the  Sacramento  River  Preservation  Trust's  second 
petition  attempt,  listing  the  winter  run  as  a  stale  endangered  species. 
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Resources  Agency  produces  the  Upper  Sacramento  l^iver  Fisheries  and  Riparian  Habitat  Management 
Ran  in  response  to  SB  226 1's  mandates. 

1990  NMFS  formally  lists  the  winter  nin  as  a  federally  threatened  species. 

1991  Only  191  winter  run  return  to  spawn. 

1992  Weak  oversight  by  NMFS  leads  to  illegal  take  of  20-30%  of  outmigrating  winter  run  smolts  in  Delta 
pumps  in  ftbruary-March. 

1993  Strong  biological  opinion  by  NMFS  under  ESA  results  in  less  than  1%  take  of  winter  run  in  Delta 
pumps. 
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'Every  Day  is  Eanh  Day  on  the  Farm' 


IMPACTS  OF  THE 


ENDANGERED  SPECIES  ACT 
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BT:  Sasan  A.  Sutton 

Famly  Water  Allianc* 

June  27.  1993 
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Family  Water  Alliance 


(916)  438-2026 
Fax:  (916)  438-2940 


'Every  Day  is  Earth  Day  on  the  Farm' 


P.  O.  Box  365,  Maxwdl,  Odifomia  95955 


Date:  June  27,  1993 


To:  Subcommittee  on  Environment  and  Natural  Resources 

From:  Susan  A.  Sutton 

Family  Water  Alliance 

Title:   IMPACTS  OF  THE  ENDANGERED  SPECIES  ACT 
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0^^:^/J  1  \\S^      -    •    *  (916)438-2026 

""^y  J  \\^^^\    Family  Water  Alliance  Fax:  (9i6)  438-2940 


'Evey  Day  is  Earth  Day  on  the  Farm'  P.  O.  Box  365,  Maxwell,  California  95955 


IMPACTS  OF  THE  ENDANGERED  SPECIES  ACT 

Family  Water  Alliance  is  made  up  of  all  volunteers,  citizens  who 
are  concerned  about  the  future  of  agriculture,  private  property 
rights,  civil  rights  and  the  survival  of  our  wildlife.  We  believe 
a  balance  between  man  and  nature  can  exist  and  that  common  sense 
solutions  can  be  identified  and  implemented  when  citizens  are  part 
of  the  solution  process.  We  would  like  to  share  with  you  our 
experience  with  the  ESA  and  make  recommendations  to  strengthen  the 
law  for  the  betterment  of  man  and  nature. 

The  Endangered  Species  Act  (ESA)  is  a  good  idea  gone  bad.  By  now 
this  sounds  like  a  cliche,  but  personal  experience  justifies  this 
statement.  The  concept  to  protect  our  endangered  species  is  a 
noble  one  and  can  be  accomplished  if  executed  in  the  appropriate 
way.  However,  as  it  stands  today,  it  threatens  the  survival  of 
rural  communities,  violates  constitutional  rights  and  does  not  meet 
its  intended  goal  -  that  of  saving  species. 
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The  application  of  the  Endangered  Species  Act  currently  is 
negatively  impacting  rural  communities  by  eliminating  jobs, 
reducing  property  values  and  destroying  the  economic  base  of 
communities . 

Glenn  and  Colusa  Counties,  which  are  approximately  65%  ag  based 
were  severely  impacted  by  the  listing  of  the  Winter-run  Chinook 
Salmon  under  the  ESA.  The  listing  resulted  in  water  curtailments 
to  major  water  diverters,  Glenn  Colusa  Irrigation  District  (GCID) 
and  the  Tehama  Colusa  Canal,  which  had  severe  consequences  to  the 
economy  and  social  climate  of  our  rural  communities. 

Due  to  the  ESA,  land  was  fallowed  and  devalued.  Fallow  land 
results  in  fewer  jobs  and  reduced  income  off  the  land.  Land  once 
valuable,  is  now  considered  unmarketable  as  it  has  no  guaranteed 
water  supply.  Without  a  dependable  water  supply.  Bankers  have 
refused  to  issue  credit  to  farmers  who  cannot  verify  a  reliable 
water  supply.  The  net  result  is  that  farmers  cannot  make  payments 
which  leads  to  bankruptcy  or  foreclosure.  A  good  example  of  this 
is  the  west  side  of  the  San  Joaquin  valley. 

Social  impacts  that  resulted  from  job  loss  and  uncertainty  include 
an  unemployment  rate  as  high  as  31%  in  Colusa  County  and  an 
increase  in  child  abuse  which  jumped  over  60%  as  compared  to  the 
same  period  a  year  prior.  In  addition,  drug  and  alcohol  abuse 
escalated. 
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These  types  of  economic  and  social  impacts  are  not  unique  to  Glenn 
and  Colusa  counties  but  are  similar  in  other  agriculture  and 
fishing  communities  where  the  Winter-run  Salmon  listing  has  shut 
dovm  resource  based  businesses. 

The  application  of  the  ESA  has  been  wrongfully  used  in  the 

following  ways: 

1 .  The  ESA  has  been  used  as  a  tool  to  manipulate 
citizens  and  entities  for  agency  gain.  In  order  to 
continue  operation  under  the  ESA,  permits  are  necessary. 
For  example,  permits  are  issued  only  if  the  person  or 
entity  agrees  to  the  terms  and  conditions  of  the  permit. 
In  the  case  of  GCID,  water  (further  pumping  restrictions 
in  the  Spring)  and  money  (an  additional  SI. 5  Million)  was 
required  before  the  dredge  permit  was  issued.  This  water 
and  money  is  now  being  controlled  by  state  and  federal 
agencies.  The  net  result  is  a  taking  of  water  and  money. 


2 .  The  ESA  is  often  punitive  and  not  protective  of  the 
targeted  species.  The  amount  of  money  aforementioned  has 
been  set  aside  into  a  fund  dedicated  to  a  long  term 
solution,  a  new  state  of  the  art  fish  screen.  This  fund 
does  not  protect  the  fish  but  punishes  the  water  district 
and  the  people  within  it  as  it  is  the  landowners  who  must 
contribute  to  the  fund.   In  many  cases  this  additional 
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burden  creates  undue  hardship  on  farmers  and  quickly 
trickles  down  to  the  community. 

In  addition  to  having  to  contribute  to  this  fund,  the 
fund  can  be  invaded  by  the  National  Marine  Fisheries 
Service  at  any  time  to  finance  any  project  relating  to 
the  long  term  solution  without  the  Districts  approval. 
Farmers  are  then  obligated  to  replace  the  money  used  by 
the  Service.  This  money  could  be  used  to  pay  State  and 
Federal  agency  portions  of  the  long  term  solution  when 
agencies,  who  are  obligated  to  financially  participate 
can  not  do  so. 

3.  The  ESA  has  been  used  as  a  tool  to  confiscate 
private  property,  whether  it  is  land  or  water.  Water 
curtailments  limit  water  usage  and  "free  up  water"  by  not 
allowing  the  rightful  owners  access  to  it.  The 
inaccessible  water  now  becomes  available  for  other 
purposes  and  other  users  i.e.  State  and  Federal  agencies. 

The  Joint  Venture  Habitat  Agreement,  signed  onto  by  State 
and  Federal  Agencies  as  well  as  Environmental  groups,  has 
specific  goals  of  obtaining  land  and  water.  The  ESA  is 
being  used  to  meet  their  goals  at  the  expense  of  private 
property  owners  and  communities. 
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4.  The  ESA  has  been  selectively  enforced.  There  are  over 
300  diverters  in  the  Sacramento  River  and  over  2000  in 
the  Delta  and  only  a  handful  of  these  diverters  have 
pumping  restrictions,  GCID,  Anderson  Cottonwood  and  the 
Red  Bluff  Diversion  Dam  to  name  a  few,  and  now  just 
recently  two  years  after  GCID  cutbacks  the  State  and 
Federal  pumps  at  Tracy  are  affected.  Only  one  diverter, 
GCID,  is  under  court  order. 

In  addition,  State  and  Federal  Agencies  have  not  been 
held  accountable  for  their  poor  fishery  management.  See 
Exhibit  A.  These  agencies  should  be  held  accountable 
just  as  any  private  citizen  or  entity.  The  ESA  should 
be  equally  and  fairly  applied  across  the  board. 

5.  The  ESA  has  supported  one  species  at  the  detriment 
of  other  species  with  the  net  effect  of  pitting  one 
against  another.  Curtailing  water  to  save  salmon  left 
five  endangered  species  at  risk  on  the  refuges,  rice 
fields  and  other  farmland  within  GCID. 

6 .  The  ESA  does  not  take  into  consideration  the  need  for 
timely  application.  It  would  appear  that  State  and 
Federal  agencies  who  are  mandated  to  enforce  the  ESA  have 
a  completely  different  mind  set  than  those  of  us  involved 
in  successful  private  enterprises.  For  example,  two  years 
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after  the  Salmon  were  listed  there  was  still  no  recovery 
plan,  no  recovery  committee,  no  funding  for  projects  and 
no  designation  of  critical  habitat,  while  agencies  may 
take  months  to  make  interagency  management  decisions,  a 
real  world  businessman  must  make  sound  decisions  based 
on  market  forces  or  quirks  of  mother  nature  in  a  timely 
fashion.  The  businessman  caught  up  in  the  web  of  the  ESA 
permit  process  becomes  unable  to  make  optimum  and  timely 
choices  for  the  long  term  success  of  his  enterprise. 
Uncertainty  translates  into  layoffs,  postponed  expansions 
and  restricted  capital  investment. 

7.  The  ESA  violates  constitutional  rights.  The 
enforcement  of  the  ESA  often  times  results  in  the  taking 
of  private  property  or  financial  resources.  The  5th 
Amendment  to  the  Constitution  of  the  United  State 
guarantees  compensation.   This  is  not  occurring. 


Family  Water  Alliance  values  nature.  We  take  great  pride  in  our 
ducks,  geese  and  other  waterfowl  that  over-winter  in  the  North 
State.  We  are  caretakers  of  the  land  who  feed  millions  of  people 
with  wholesome,  affordable  food  while  at  the  same  time  providing 
habitat  and  over-wintering  grounds  for  five  endangered  species  and 
the  21  other  sensitive  species  that  flourish  in  our  fields.  We  can 
only  conclude  that  our  agricultural  practices  benefit  man  and 
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nature . 


FWA  has  accepted  the  responsibility  of  working  with  environmental 
groups  and  agencies  in  identifying  solutions  that  are  mutually 
beneficial  to  all.  We  have  participated  in  a  pro-active  role  with 
GCID  to  develop  an  interim  screen  to  save  salmon  while  the  details 
of  the  long  term  solution  are  being  finalized.  We  are  also  active 
participants  in  saving  the  Spring-run  Salmon.  A  trust  relationship 
has  developed  with  fishermen  and  we  are  now  getting  forestry  people 
involved  in  the  hope  of  saving  fish,  farming  and  forestry  by 
identifying  mutual  goals  to  protect  species  at  the  same  time  as 
safeguarding  our  local  economies. 

Our  local  communities  are  at  risk  if  the  ESA  continues  to  be 
implemented  in  its  current  fashion.  Counties  want  to  protect  their 
custom,  culture  and  economic  base  and  NEPA,  National  Environmental 
Policy  Act,  clearly  states  that  government  agencies  must  work  with 
local  people  on  an  equal  basis  in  developing  solutions.  This  is 
crucial  if  communities  are  to  survive  as  well  as  the  endangered 
species.  Threats  and  shut  downs  do  not  work.  We  recommend  shared 
responsibility  with  local  input  at  the  planning  stages.  Our 
experience  has  shown  us  that  public  input  where  it  currently  stands 
in  the  process  is  of  no  value.  Once  agencies  have  developed  their 
plans  and  policies,  public  input  is  a  charade  used  to  appease  the 
masses. 
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For  example,  at  the  January  Public  Input  meeting  before  the  Corp 
of  Engineers  regarding  the  GCID  Dredge  Permit,  over  30  citizens 
testified  over  a  two  and  one-half  hour  period.  The  Colonel,  who 
was  to  be  the  final  decision  maker  was  not  there  to  hear  the 
testimony.  In  addition,  no  State  or  Federal  Agency  gave  testimony 
in  front  of  the  public.  Instead  they  submitted  their  testimony  in 
writing.  Thus  the  citizens  who  were  to  be  effected  by  the  decisions 
never  were  able  to  hear  the  agency  positions .  The  only  conclusion 
that  citizens  can  make  is  that  these  public  comment  hearings  are 
only  a  way  for  citizens  to  voice  their  opinions  but  it  appears  they 
are  not  valued  or  taken  into  consideration  in  the  planning  process. 

We  also  support  incentives  to  private  property  owners  in  place  of 
punitive  action.  Incentives  at  fair  market  value  can  encourage 
habitat  development  and  species  protection.  Threats  of  punitive 
action  leads  to  the  destruction  of  habitat  and  in  some  cases  the 
species  itself.  The  deliberate  destruction  is  based  on  the  fear 
of  working  under  the  constraints  of  the  ESA  and  State  and  Federal 
agencies . 

Finally,  the  ESA  appears  to  be  used  to  accomplish  hidden  agendas 
by  extreme  environmental  groups.  Some  of  these  hidden  agendas  are 
population  control,  social  engineering,  equalization  of  wealth, 
financial  gain  and  socialism. 

In  conclusion,  we  feel  that  man  needs  to  be  brought  back  into  the 
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equation.  This  Country  was  founded  of,  by  and  for  the  people  and 
it  is  the  peoples  responsibility  to  use  and  restore  their  valuable 
resources.  But  it  is  only  through  the  spirit  of  cooperation  of 
all  its  people,  working  together  to  accomplish  mutually  beneficial 
goals  that  we  can  keep  our  Constitution  alive  and  our  nation  and 
all  creatures  it  healthy.  The  United  States  has  its  backbone  in 
private  property  rights  and  the  rights  of  its  citizens.  Let  us 
apply  these  rights  to  accomplish  all  our  goals. 

In  order  to  strengthen  the  ESA  for  the  benefit  of  man  and  nature, 
Fasdly  Water  Alliance  recommends  that  the  ESA  be  amended  to: 

•  Protect  private  property  rights  and  require 
compensation  to  the  owner  of  property  whenever  federal 
regulators  restrict  the  use  of  property. 

*  Incentives  to  private  property  owners  should  be 
designed  to  enhance  voluntary  participation  in  recovery 
programs.  Punitive  measures  do  little  to  ensure  the 
survival  of  the  species  and  are  counter  productive  to 
cooperative  solutions. 

♦  Provide  for  full  public  notice  and  county  participation 
in  the  listing  of  a  species.  All  meetings  with  regard 
to  a  species  or  sub-species  should  be  open  to  the  public 
and  held  locally. 
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*  Local  and  county  government  should  have  input  in  the 
initial  review  of  an  endangered  species  and  be  involved 
in  all  aspects  of  studies,  and  reviews. 

*  Set  standards  for  scientific  and  commercial  data.  Set 
up  a  review  process  to  determine  that  the  best  scientific 
and  commercial  data  is  available. 

*  Require  the  decision  on  the  listing  to  be  made  the  same 
time  as  the  designation  of  critical  habitat,  which 
requires  an  economic  analysis. 

*  The  delisting  process  should  be  simplified  and 
realistic  criteria  for  the  recovery  of  species  should  be 
ensured.  A  set  recovery  number  for  a  population  should 
be  identified  up  front  and  be  made  available  to  the 
public.  After  this  number  has  been  restored,  the  species 
should  be  delisted. 

*  A  full  recovery  plan  and  realistic  time  line  needs  to 
be  developed  and  identified  prior  to  a  listing.  These 
plans  would  assure  immediate  action  after  the  listing. 

♦Full  funding  should  be  assured  prior  to  a  listing  so 
that  immediate  action  plans  can  be  implemented.  If 
funding  is  not  available  then  a  species  should  not  be 
listed.   If  the  concept  of  the  Public  Trust  Doctrine  is 
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fully  endorsed,  then  every  citizen  in  the  United  States 
benefits  from  the  protection  of  species,  therefore  every 
citizen  should  pay.  The  expense  of  the  implementation 
of  the  ESA  should  not  fall  solely  on  the  private  property 
owner. 

We  trust  this  gives  you  a  citizens  perspective  on  the  ESA  and  some 
of  the  issues  and  concerns  relating  to  its  application.  Thank  you 
for  this  opportunity  to  share  our  opinions  with  you.  If  we  can  be 
of  any  further  assistance  please  contact  us. 

Documents  mentioned  in  this  paper  are  available  upon  request. 


June  27,1993 


11 


187 


STATE  AND  FEDERAL  AGENCY  MISMANAGEMENT 


Exhibit  A 


LOCATION 
Sacramento  River 


Red  Bluff 
Diversion  Dam 


Spawning  channels 

Chico  Creek 

CCID  Fish  Screens 

State  and  Federal 
pumps  @  Tracy 


Fish  hatcheries 


Contra  Costa, 
Rock  Slough 

Iron  Mountain  Mine 


DESCRIPTION 

•  No  cold  water 

•  Run  river  backwards: 
high  in  the  summer, 
low  in  the  winter 

"  Up  and  down  river  levels, 
leaving  salmon  reds 
high  and  dry 

•  Fish  can't  find  ladders 

•  Disorientation  of  juveniles 

•  Lack  of  predation  control 

•  Build  to  give  Clare  Engel 
a  waterfront  home 

Never  worked,  killed  fish 
due  to  high  temp.water 

Won't  fix  fish  ladders 


Designed  and  built  faulty 
fish  screens 

•  On-going  kill, 

•  1992  Spring  kill  of  over 
1/3  of  out  migrating 
winter-run  salmon, 
knew  they  were  killing 

•Reverse  flows  in  Delta 

•  Not  rr.eeting  target  numbers 

•  Kill  hatchery  fish 


No  fish  screens 
thus  kills  fish 

Toxins  introduced  to  river 
with  resultant  fish  kills  by 
heavy  metals 


AGENCY  RESPONSIBLE 
Bureau  of  Rec. 


Corp.  of 
Engineers 


Bureau  of  Rec. 


Calif  Dept.  of 
Fish  and  Game 

Calif  Dept.  of 
Fish  and  Game 

Calif  Dept.  of 
Water  Resources 
Bureau  of  Rec, 
National  Marine 
Fisheries  Service 


Calif  Dept.  of 
Fish  and  Game, 
Fish  and  Wildlife 
Service 

Bureau  of  Rec. 


E.P.A. 


These  are  only  a  few  examples  of  mismanagement.  Nowhere  are  these  agencies  or  the 
people  who  run  them  held  accountable  for  their  aaions. 
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Attachment 


Implementation  of  these  amendments  will  meet  the  National 
Environmental  agenda  while  at  the  same  time  protect  private 
property  rights. 

We  recognize  that  funding  is  a  key  element  of  these  amendments.  A 
funding  program  based  on  the  concept  that  the  Environmental  agenda 
benefits  the  nation  as  a  whole  suggests  that  all  citizens  should 
share  in  the  financial  responsibility  created  by  that  agenda. 
Therefore  we  recommend  the  following: 

Develop  an  incentive  program  designed  around  the  concept  of  an 
Environmental  Investment  Tax  Credit.  Private  property  owners  could 
receive  tax  credits  for  voluntarily  contributing  to  capitol  outlays 
for  specific  projects  on  their  property  that  protect  species  or 
develop  habitat.  i.  e.  fish  screens,  gravel  beds,  stream 
restoration,  land  set  asides  etc.  This  tax  credit  could  be  offset 
by  a  national  sales  tax.  This  funding  proposal  would  assure  that 
every  citizen  contributes  their  fair  share  to  the  environmental 
agenda . 


189 


^  »  m  »mmm  •  r 


^^  Testimony  Submitted  by  Stephen  K.  Hall 

k^^^.  Executive  DiroctAr 


♦t;t4 


Executive  Director 
Association  of  California  Water  Agencies 
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I  would  like  to  begin  by  thanking  the  Merchant  Marine  and 
Fisheries  Committee  for  holding  this  field  hearing.  It  is  a  testament  to  the 
importance  of  this  issue  to  Califomians  that  members  of  the  Committee  and 
the  California  delegation  took  time  out  of  their  busy  schedules  to  attend 
this  hearing. 

The  Association  of  California  Water  Agencies  (ACWA)  is  a  non- 
profit association  of  California's  public  water  agencies.  It  is  the  largest 
single-state  coalition  of  water  purveyors  in  the  United  States.  ACWA 
represents  more  than  400  agencies  which  together  are  responsible  for 
delivering  90  percent  of  California's  domestic  and  agricultural  water. 

California  is  the  endangered  species  capitol  of  the  United  States. 
Over  100  species  are  currently  listed  as  endangered  or  threatened  and  162 
more  will  be  listed  in  the  near  fijture.  This  overwhelming  number  has 
impacted  virtually  every  aspect  of  the  State's  economy. 


190 


Testimony  of  Stephen  K  Hall 
July  7.  199 i 


Because  of  its  tremendous  impact,  a  great  deal  of  time  and  effort  has  been  focused 
on  debating  the  relative  merits  of  the  Endangered  Species  Act  (ESA)    A  genera! 
consensus  has  formed  that  the  Act,  with  its  focus  on  single  species  preservation,  has  been 
reactive  and  ineffective  both  in  protecting  wildlife  species  and  preventing  undue  economic 
hardship 

Even  when  the  Aa  was  written,  biologists  understood  that  species  protection  is 
founded  on  ecosystem  conservation  and  that  no  species  can  survive  in  a  vacuum    The 
ESA,  however,  is  written,  and  has  been  implemented,  to  focus  on  individual  species    This 
focus  leads  to  interventions  which  are  almost  always  economically  intrusive  and  are 
usually  biologically  ineffective. 

Because  of  the  Act's  focus  on  single  species  preservation,  we  find  ourselves  today 
contrasting  the  needs  of  two  species  offish-Delta  smelt  (Hypomesus  transpacificus)  and 
Chinook  salmon  (Oncorhynchus  tshawytscha)--with  those  of  other  species  and  the 
California  economy    It  is  of^en  said  that  the  debate  is  not  one  offish  vs  jobs,  but 
unfortunately  that  is  exactly  what  the  Delta  debate  has  become    For  the  sake  of 
California's  economy  and  the  ecological  health  of  the  Delta,  this  must  change 

In  September  1991,  the  US  Fish  and  Wildlife  Service  along  with  the  Park 
Service,  Forest  Service  and  the  Bureau  of  Land  Management  signed  an  accord  with  the 
California  Resources  Agency  on  the  guidmg  principals  of  a  "bioregional"  strategy    This 
strategy  was  intended  to  assure  that  state  and  federal  agencies  would  work  cooperatively 
to  conserve  biodiversity  on  a  regional  basis  and  not  rely  on  a  single  species  approach 
which  had  already  taken  a  devastating  toll  on  both  the  economy  and  ecology  of  the  forests 
and  forest  dependent  communities  of  the  Pacific  Northwest 

The  Bay-Delta  area  was  one  of  the  ten  bioregional  areas  outlined  in  the  accord 
Since  the  signing  of  the  accord,  however,  the  U  S  Fish  and  Wildlife  Service  has  continued 
to  pursue  single  species  management  of  the  Delta 

Today,  Fish  and  Wildlife  biologists  who  have  no  management  responsibilities 
within  their  agency  have  assumed  day-to-day  control  of  the  State  Water  Project  (SWP) 
and  the  Central  Valley  Project  (CVP)    These  relatively  junior  federal  workers  are  often 
making  broad  policy  decisions  about  water  deliveries    These  decisions  are  often  based  on 
arbitrary  equations  which  are  used  to  calculate  the  number  offish  killed  at  the  state  and 
federal  pumps    It  is  difficult  to  see  how  this  single  species  criteria  has  any  validity  as  a 
biological  measure  of  what  is  good  for  the  Delta's  complex  ecosystem 
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Individual  fish  species,  such  as  salmon  and  the  Delta  smelt,  have  oAen  been 
accorded  the  status  of  a  canary  in  a  coal  mine.  Ensuring  the  survival  of  these  fish, 
according  to  such  logic,  is  akin  to  protecting  the  Delta.  There  is  no  direct  evidence, 
however,  that  shutting  down  pumping  plants  to  prevent  fish  losses  does  anything  for  the 
overall  health  of  the  Delta. 

Returning  to  the  coal  mine  analogy,  the  taking  offish  at  these  pump  stations  is 
equivalent  to  an  errant  miner  inadvertently  stepping  on  the  canary.  The  bird's  death, 
although  regrettable,  tells  us  nothing  about  the  safety  of  the  mine. 

So  too,  simply  quantifying  the  decline  of  individual  species,  especially  in  complex 
and  poorly  understood  aquatic  ecosystems,  tells  us  little  about  the  cause  of  their  decline 
or,  more  importantly,  the  impact  individual  actions  are  having  on  the  overall  ecosystem. 
Since  we  have  only  a  poor  understanding  of  the  system,  we  tend  to  look  to  easy 
barometers  (individual  species)  and  easy  solutions  (cutting  exports  from  the  Delta), 
instead  of  looking  at  the  entire  system  and  the  cumulative  effect  of  urbanization, 
introduced  species  and  numerous  other  impacts  on  the  Delta. 

Lost  in  this  process  is  a  real  assessment  of  what  both  the  individual  species  needs 
to  recover  and  what  we  can  do  to  prevent  the  deterioration  of  the  Delta  To  accomplish 
these  goals  we  must  first  understand  the  system. 

First,  the  Delta  is  not  a  "pristine"  natural  environment.  Of  the  animal  species  living 
in  the  Delta,  60  percent  are  non-natural  or  exotic,  and  fully  95  percent  of  the  fish  in  the 
Delta  are  non-native    Although  the  term  "unnatural"  carries  significant  negative 
connotations,  some  of  these  species  have  been  intentionally  introduced  and,  in  the  public's 
eye,  may  be  considered  more  important  than  the  native  species.  Striped  bass  is  the  best 
example  of  this  paradox. 

As  we  all  now  know,  stripers  are  not  native  to  the  Delta  and  have  even  contributed 
to  the  decline  of  the  protected  native  salmon.  Yet  even  after  the  listing  of  the  winter  run 
of  the  Chinook  salmon,  Califonua  Fish  and  Game  continued  to  stock  the  Delta  with 
striped  bass.  Striped  bass  populations  have  even  been  used  to  measure  the  relative  health 
of  the  Delta. 

Other  species  such  as  the  Asiatic  clam  (Potamocorbula  amurensis)  are  inadvertent 
additions  to  the  Delta  ecosystem.  Nonetheless,  this  clam  flourishes  and  undoubtedly 
displaces  native  species  which  once  occupied  the  same  environmental  niche. 
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Reducing  Delta  exports  will  do  nothing  to  address  the  pervasive  presence  of 
exotics,  nor  will  it  return  the  Delta  to  its  natural  condition    Nevertheless,  cutting  back  on 
water  deliveries  continues  to  be  the  preferred  course  of  action. 

The  impact  of  such  aaions  are  serious    In  1992,  salmon  protection  cost  the  State's 
water  supply  about  450,000  acre-feet-an  amount  that  could  have  been  used  to  irrigate 
1 50,000  acres  of  farmland,  meet  the  needs  of  450,000  families  or  produce  up  to  $225 
billion  in  industrial  output    Even  with  above  normal  runoff,  CVP  contractors  on  the  west 
side  of  the  San  Joaquin  Valley  have  had  their  water  allocations  cut  by  50  percent  this  year 
In  part  because  of  this,  unemployment  in  the  valley  has  reached  40-45  percent    Last  year's 
CVP  bill  has  reduced  supplies  by  800.000  acre-feet    The  California  Department  of  Water 
Resources  is  now  reporting  that  state  and  federal  water  projects  will  lose  about  one 
million  acre-feet  this  year  because  of  measures  to  protect  winter  run  salmon  and  the  Delta 
smelt. 

These  reductions  cut  to  the  heart  of  the  second  and,  many  would  argue,  most 
important  issue  associated  with  fbung  the  Delta—California's  economy    ACWA's  member 
agencies  are  dedicated  to  delivering  reliable  and  affordable  water  to  California's  population 
centers,  fanns  and  businesses    If  California's  public  water  agencies  are  unable  to  provide 
affordable  water  to  their  customers,  the  economic  future  of  millions  of  people  will  be 
jeopardized. 

Already,  available  water  supplies  are  decreasing  as  Califorrua's  population 
continues  to  grow    From  1986  to  1992  the  population  served  by  the  SWP  increased  by 
nearly  three  million    Three  million  people  consume  roughly  600.000  acre-feet  of  water  a 
year,  yet  SWP's  water  deliveries  have  decreased  by  almost  600,000  acre-feet  since  1 986 

California's  population  is  projected  to  double  in  the  next  fifVy  years    If  current 
regulatory  trends  continue,  California  could  face  water  shortages  in  dry  years  firom  three 
to  seven  milhon  acre-feet  by  the  year  2020 

Even  as  the  water  needs  of  the  state  grow,  the  pressure  of  regulatory  requirements 
to  meet  the  provisions  of  the  ESA  is  building    On  May  12,  1993,  the  National  Marine 
Fisheries,  US  Fish  and  Wildlife,  and  EPA  signed  an  "Agreement  for  Coordination  on 
California  Bay/Delta"  to  coordinate  the  management  of  the  Delta  under  the  Clean  Water 
Act  and  the  Endangered  Species  Act.  That  agreement  reaffirms  a  1992  Interagency 
Statement  of  Principles  recommending  that  the  State  Water  Resources  Control  Board 
adopt  an  interim  goal  of  restoring  the  Delta  estuary's  habitat  conditions  to  those  existing 
during  the  late  1960's  and  early  1970's. 
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Although  such  a  goal  is  laudable,  it  seems  hardly  feasible  since  California's 
population  has  nearly  doubled  since  the  1 960s. 

It  is  evident  that  California's  water  delivery  system,  without  substantial  structural 
alterations,  will  be  unable  to  meet  the  dual  challenges  of  providing  sufficient  water  for 
California's  expanding  population  and  meeting  the  increasing  requirements  of  the  ESA. 

As  an  ecosystem  and  a  water  delivery  system,  the  Delta  is  broken    The  ESA  is  not 
the  culprit    However,  in  its  present  form,  the  Aa  is  an  obstacle  to  fixing  the  Delta. 

For  example,  the  State  earlier  this  year  canceled  plans  to  adopt  protective 
standards  for  the  Delta    That  decision  was  prompted  by  recent  federal  actions  which 
effectively  stripped  the  State  of  its  ability  to  oversee  the  Delta.  These  actions  included  the 
listing  of  the  Delta  smelt. 

Another  example  is  the  threat  to  the  spring  run  salmon  that  migrate  through  the 
Delta  caused  by  actions  of  the  National  Marine  Fisheries  Service  to  protect  winter  run 
salmon    There  are  numerous  other  examples  of  how  the  present  application  of  the  ESA 
constrains  creative  solutions  to  the  Delta's  complex  environmental  problems 

Reforming  the  ESA  is  therefore  an  integral  part  of  fixing  the  Delta.  The  Act  must 
be  amended  to  allow  sufficient  flexibility  to  both  protect  the  Delta  and  ensure  an  adequate 
water  supply  for  California. 

Fundamental  to  fixing  the  Delta,  however,  is  the  ability  of  the  State  of  California  to 
regain  some  control  over  water  allocations  within  its  boundaries    Neither  the  US  Fish 
and  Wildlife  Service  nor  the  EPA  have  the  expertise  or  the  capacity  to  properly  manage 
the  State's  water  supplies. 

The  Delta  requires  a  high  level  coordinated  effort  between  the  state  and  federal 
governments.  Such  an  effort  must  include  all  federal  and  state  agencies  with  jurisdiction 
over  the  Delta. 

This  process  must  include  inventive  solutions.  Water  allocation  has  long  been 
regarded  as  the  panacea  for  solving  fish  and  wildlife  issues.  It  is  not.  Creative 
technological  solutions  such  as  the  sound  barrier  now  being  tested  on  the  Sacramento 
River  and  Georgiana  Slough,  must  be  explored. 

In  the  short  term,  the  process  must  determine  how  the  800,000  acre  feet 
earmarked  for  the  environment  by  last  year's  CVP  reform  bill  should  be  allocated.  An 
interim  operating  plan  also  should  be  devised  for  the  Delta  to  provide  certainty  in  project 
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yield  while  protecting  the  ecosystem    In  the  longer  term,  operational  plans  for  the  CVP 
and  the  SWP  must  be  better  coordinated 

Protecting  the  Delta,  not  individual  species,  and  providing  reliable,  affordable 
water  supplies  must  be  the  goal    The  ESA  must  promote  such  a  process,  not  constrain  it 

In  an  effort  to  increase  the  Act's  flexibility  and  allow  for  greater  local  and  state 
government  input,  ACWA  believes  that  the  following  charges  should  be  made  to  the 
ESA 

1)  MULTI-SPECIES  HABITAT  CONSERVATION  PLANNING  SHOULD  BE 
ENCOURAGED. 

Secretary  Babbitt's  recent  decision  to  allow  the  State  of  California  some  leeway  in 
providing  for  the  needs  of  the  California  gnatcatcher  was  a  breakthrough  Unfortunately, 
it  is  an  exception  rather  than  the  rule 

Multi-species  habitat  conservation  initiatives  could  be  forward  looking  and 
comprehensive,  eliminating  the  need  for  one-by-one  listing  and  mitigation  requirements  for 
individual  species  within  the  conservation  areas    Such  a  creative  approach  would  allow 
state  and  local  governments  to  retain  control  of  economically  and  ecologically  important 
resources  —  such  as  the  Delta 

2)  LOCAL  IMPACTED  POPULATIONS  NEED  TO  BE  BROUGHT  INTO 
THE  PROCESS  EARLIER. 

Impacted  communities  of^cn  are  in  the  dark  when  it  comes  to  species  listings.  The 
relatively  short  timelines  from  proposed  listing  to  final  rule  makes  it  difficult  for  impacted 
communities  to  gather  the  scientific  evidence  necessary  to  refute  the  federal  agencies 
findings 

Before  proposing  to  list  a  species,  public  notice  of  the  potential  listings  should  be 
given  in  all  areas  which  could  be  impacted  by  the  listing    Public  notification  should 
include  dissemination  of  the  information  in  local  newspapers,  mailings  to  major  land 
owners  and  hearings  in  the  potentially  impacted  areas 

3)  SCIENTIFIC  PEER  REVIEW  IS  NEEDED. 

Questions  persist  about  the  scientific  and  economic  data  used  by  the  Fish  and 
Wildlife  Service  and  the  National  Marine  Fisheries  Service  in  every  phase  of  the  listing 
process    Doubts  about  the  validity  of  the  taxonomy,  actual  status  and  range  of  the 


Page  6 


195 


Tesnmony  of  Stephen  K.  Hall 
July  7.  J  993 


species,  real  costs  associated  with  the  designation  of  critical  habitat  and  the  status  of  the 
listed  populations  during  the  recovery  process  have  raised  serious  concerns  about  the 
implementation  of  the  ESA. 

Peer  review  by  nationally-recognized  scientific  organizations,  such  as  the  National 
Academy  of  Sciences,  at  every  phase  of  the  listing  process  is  necessary    The  organization 
conducting  the  review  should  not  only  consider  information  provided  by  the  Fish  and 
Wildlife  Service  or  the  National  Marine  Fisheries  Service  but  also  the  impacted  states, 
local  government  entities  and  businesses 

The  Fish  and  Wildlife  Service  and  the  National  Marine  Fisheries  Service  often 
seem  to  dismiss  out-of-hand  scientific  data  supplied  by  impacted  communities    Since 
biological  research  is  very  time  consuming  and  expensive,  there  is  a  great  disincentive  for 
impacted  parties  to  hire  their  own  scientists  to  file  substantive  comments  during  the  listing 
process.  This  disincentive  is  magnified  when  impacted  communities  believe  their 
comments  will  be  ignored  by  the  federal  agencies    Greater  scientific  peer  review  would 
compel  these  federal  agencies  to  consider  research  from  other  sources  more  carefully  and 
would  result  in  a  more  scientifically  credible  process. 

4)  THE  RECOVERY  PROCESS  SHOULD  BE  WELL  DEFINED. 

The  point  of  a  recovery  plan  is  to  recover  a  species    Unfortunately,  species  never 
seem  to  recover    Part  of  the  problem  is  that  the  recovery  programs  are  of\en  not  well 
designed.  Another  problem,  though,  is  that  the  threshold  for  recovery  is  not  clearly 
defined. 

Recovery  plans  should  therefore  state  clear  goals  and  should  be  written  in  a  timely 
fashion  Establishing  a  blue-print  for  recovery  gives  impacted  communities  some  certainty 
about  what  is  needed  to  meet  the  Act's  requirements. 

When  the  goals  in  the  recovery  plan  are  met,  the  species  should  be  delisted.  Goals 
should  not  exceed  historic  population  figures    Consideration  should  also  be  given  to 
whether  a  species  is  actually  recoverable. 

5)  ECONOMIC  IMPACTS  SHOULD  BE  STUDIED. 

Although  economics  is  not  a  measure  of  whether  a  species  is  endangered,  the 
economic  impacts  of  listing  a  species  should  be  calculated.  By  requiring  Fish  and  Wildlife 
and  National  Marine  Fisheries  to  develop  an  economic  impact  report  concurrently  with  the 
listing  of  a  species,  both  the  impacted  communities  and  the  federal  government  will  better 
understand  the  full  ramifications  of  the  species  listing    Such  an  understanding  can  only 
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increase  the  services'  ability  to  devise  strategies  to  reduce  the  burden  on  these 
communities. 

Congressman  Fazio  has  outlined  a  reform  plan  which  covers  these  five  points, 
provides  for  equal  access  to  judicial  review  of  listing  decisions  and  requires  new  criteria 
for  the  scientific  data  used  in  the  listing  process    ACWA  supports  Congressman  Fazio  in 
his  efforts  to  reform  the  Act  and  is  hopeftjl  that  the  House  Merchant  Marine  and  Fisheries 
Committee  will  continue  to  work  diligently  to  amend  and  reauthorize  the  Act  in  a  timely 
fashion 

I  would  again  like  to  thank  Chairman  Studds  and  the  other  members  of  the 
Merchant  Marine  and  Fisheries  Committee  for  giving  me  this  opportunity  to  present 
ACWA's  views  on  the  reauthorization  of  the  Endangered  Species  Act 
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BirORS  THB  ONZTSD  STATKS  BOOSS  OF  RZPRSSENTATIVES 

COMMZTm  ON  MXRCHAMT  MARINE  AND  FISHERIES 

SUBCOMMITTEE  ON  ENVIRONMENTAL  AND  NATURAL  RESOURCES 

TESTIMONY  OF 

THOMAS  J.  GRAFF 

SENIOR  ATTORNEY 

ENVIRONMENTAL  DEFENSE  FUND 

Woodland,  California  July  7,  1993 


CHAIRMAN  STUDDS  AND  MEMBERS  OF  THB  SUBCOMMITTEE i 

Thank  you  for  your  invitation  to  t«stify  har*  today.   It  is  a 
pleasure  for  me  to  venture  into  Congressman  Vic  Fazio's  district  for  a 
field  hearing.   I  personally  have  had  many  opportunities  over  the  last 
two  decades  to  work  with  (and  occasionally  against)  Assemblyman  and  then 
Congressman  Fazio  on  a  wide  variety  of  environmental  Issues.   I  have 
always  had  great  respect  for  his  ability  as  a  legislator  to  comprehend 
and  to  attempt  to  reconcile  widely  divergent  points-of-view  on 
contentious  issues  where  most  people  and  interests  have  retreated  into 
polarized  positions.   The  problems  associated  with  endangered  species 
protection  and  with  the  impacts  which  such  protection  may  have  on  other 
societal  interests  certainly  qualify  as  this  type  of  a  potentially 
polarizing  legislative  situation.   To  bring  people  together  on  these 
issues,  Mr.  Chairman,  will  require  not  only  Congressman  Fazio's  many 
skills,  but  your  leadership  and  that  of  many  colleagues  both  in  the 
House  and  Senate  who  are  charged  with  the  task  of  formulating  Endangered 
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species  Act  (BSA)  reauthorization  legislation  in  the  103rd  Congress. 

I  hope  that  my  testimony  on  behalf  of  the  Environmental  Defense  Fund 
(EOF)  today  will  provide  you  with  at  least  a  small  helping  hand  in 
making  this  task  more  manageable.   I  come  today  before  your  committee 
with  what  I  truly  believe  should  be  good  news.   My  testimony,  as 
requested,  will  deal  with  only  one  set  of  endangered  species  problems, 
namely  those  of  the  aquatic  species,  piurticularly  the  winter  run  Chinook 
salmon  and  Delta  smelt,  which  inhabit  parts  of  the  San  Francisco  Bay, 
Sacramento/San  Joaquin  Delta  estuary.  This  ecosystem  hosts  a  magnificent 
set  of  natural  resources,  but  as  a  whole  it  is  staggering  under  a  myriad 
of  impacts,  caused  primarily  by  the  development  over  the  last  century 
and  a  half  of  a  dynamic,  heavily  populated  and  heavily  irrigated  economy 
in  California's  Central  Valley  and  San  Francisco  Bay  Area.   The 
challenge  before  us  all,  legislators  and  ecologists,  urban  and  rural 
residents  alike,  is  to  develop  and  implement  policies  which  both  sustain 
our  dynamic  agricultural  and  urban  economies  and  bring  at  least  some 
measure  of  restoration  to  our  beleaguered  aquatic  environments.   If 
public  opinion  polls  have  any  credibility,  this  is  surely  what  the 
public  wants  as  well.   In  the  public's  mind,  the  choice  should  not  be 
the  economy  versus  the  environment.   Rather,  the  quest  Is  how  to 
maintain  and  restore  environmental  values  while  minimizing  adverse 
economic  impacts  in  pursuing  the  restoration  agenda.   I  should  note,  in 
this  regard,  that  EDF  has  long  advocated  water  marketing  as  the 
principal  means  to  integrate  environmental  and  economic  objectives.   To 
the  extent  this  approach  continues  to  make  headway  with  governmental    , 
leaders  both  in  Washington  and  Sacramento,  the  economic  consequences  of 
reducing  water  availability  to  the  agricultural  and  urban  sectors  will 
be  minimized. 

I  began  by  saying  that  I  have  come  today  to  bring  this  subcommittee 
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good  news.   What  is  that  good  news?   It  is  that  Congress,  in  passing  the 
Central  Valley  Project  Improvement  Act  (CVPIA)  of  1992,  Title  34  of  P.L. 
102-575,  has  already  given  the  federal  bureaucracies  responsible  for 
implementation  of  the  ESA  a  wide  array  of  tools  to  advance  environmental 
restoration,  including  endangered  species  protection,  in  the 
Sacramento/San  Joaquin  ecosystem.   It  encourages  integration  of  the 
ESA's  emphasis  on  preventing  extinction  of  the  smelt  and  the  winter  run 
with  other  environmental  objectives  encompassing  not  just  a  broad  range 
of  fish  species,  but  waterfowl  and  habitat  protection  as  well.    Thus, 
several  agencies  of  the  Federal  government  have  recently  signed  a 
Memorandum  of  Agreement  coordinating  their  approaches  to  these  issues. 
It  is  important  to  note,  however,  that  the  ESA  has  never  stood  alone  in 
protecting  aquatic  species;  for  over  twenty  years  the  Clean  Water  Act 
has  also  provided  various  federal  agencies,  most  notably  the 
Environmental  Protection  Agency,  with  broad  protection  authority  as 
well.   But  the  CVPIA  provides  still  more  specific  authority  and 
direction  to  the  Executive  Branch  to  get  on  with  the  business  of 
restoring  the  salmon  and  the  smelt,  even  as  it  reconfirmed  the 
substantial  interest  of  federal  water  customers  in  the  largesse  provided 
by  the  West's  most  extensive  plumbing  system,  the  Central  Valley  Project 
of  California. 


First,  the  CVPIA  is  notably  specific  in  section  3406(b)  in  stating 
that:   "The  Secretary  [of  the  Interior],  immediately  upon  enactment  of 
[the  CVPIA],  shall  operate  the  Central  Valley  Project  to  meet  all 
obligations  under  State  or  federal  law,  including  but  not  limited  to  the 
Federal  Endangered  Species  Act."  Mr.  Chairman,  this  language  first 
appeared  in  a  piece  of  draft  legislation  jointly  sponsored  by  my  fellow 
panel  member,  Mr.  Stuart  Somach,  and  myself  just  over  a  year  ago  in  June 
1992.   From  my  point-of-view,  its  principal  intent  was  simply  to  confirm 
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the  obvious;  Federal  officials  routinely  are  sworn  under  our 
Constitution  to  exercise  their  responsibilities  in  accordance  with 
applicable  federal  law.   I  can  not  speak  for  Mr.  Somach's  view,  but  I  do 
know  that  it  is  also  in  the  interest  of  the  Central  Valley  Project 
contractors,  his  principal  client  in  this  context,  to  know  as  precisely 
as  possible  what  laws  and  regulations  govern  the  operations  of  the 
Project.   The  BSA  is  obviously  one  such  law. 

There  are,  however,  two  even  more  important  sets  of  provisions  in  the 
CVPIA  that  bear  particularly  upon  endangered  species  protection  in  a 
creative  and  positive  way.   Section  3406(b)(2)  of  the  CVPIA  seta  aside 
several  blocks  of  water  for  a  variety  of  environmental  purposes, 
including  endangered  species  protection.   The  largest  and  most 
controversial  of  those  dedications  of  water  is  the  now  notorious  800,000 
acre  feet  to  be  committed  annually  to  fish,  wildlife  and  habitat 
restoration.   Many  objected  to  this  set  aside  for  environmental 
restoration,  particularly  the  contractors,  because  they  perceived, 
probably  rightly,  that  such  a  large  dedication  would  increase  their  risk 
of  water  shortages  in  future  years.   These  critics  tended  not  to 
acknowledge  that,  only  a  few  years  ago,  the  Bureau  of  Reclamation 
proposed  to  sell  nearly  twice  this  quantity  of  water  to  various 
competing  consumptive  users.   Had  this  proposal  been  consummated,  the 
impacts  on  existing  contractors  would  have  been  significantly  greater 
than  with  a  comparable  dedication  of  environmental  water,  since 
environmental  water  in  most  cases  is  not  consumed  and  not  infrequently 
can  be  used  for  more  than  one  purpose. 

Whatever  the  history,  however,  the  fact  is  that  a  dedicated  annual 
800,000  acre  feet  and  more,  albeit  subject  to  dry  year  deficiencies,  is 
now  available  to  project  operators  and  resource  managers  to  protect  the 
environment,  including  endangered  species.    This  is  obviously  good  news 
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for  the  environment.   Yet  in  some  sense  it  is  also  good  news  for  the 
federal  water  users.   Although  their  water  liability  is  not  necessarily 
limited  to  the  numbers  set  forth  in  section  3406(b)(2),  the  likelihood 
of  having  even  more  water  extracted  from  the  Project  involuntarily  is 
surely  very  slim,  unless,  as  I  will  discuss  later,  other  contributors  to 
the  environmental  problems  of  the  Sacramento/San  Joaquin  ecosystem 
continue  to  be  excused  from  :any  protection  obligations. 

Notice,  however,  that  the  key  word  here  is  "involuntarily".   The 
other  perhaps  more  significant  element  in  the  CVPIA  which  provided  such 
good  news  for  endangered  species  recovery  is  the  creation  of  a 
Restoration  Fund  in  section  3407.   Fueled  primarily  by  surcharges  on  CVP 
water  and  power  sales  (which  coincidentally  reduce,  although  they  do  not 
eliminate,  the  subsidies  U.S.  taxpayers  have  historically  provided  to 
the  CVP's  customers),  the  $50  million  per  year  Restoration  Fund  will 
provide  financial  means  both  voluntarily  to  acquire  additional  water 
which  the  environment  and  endangered  species  may  require  and  to  pay  for 
other  mechanisms,  structural  and  non-structural,  which  the  Act  specifies 
are  likely  to  contribute  to  its  restoration  objectives.   Mr.  Chairman,  I 
am  part  of  one  panel  dealing  with  one  set  of  problems  in  a  single  field 
hearing  of  your  subcommittee.   But  the  point  here  transcends  the  winter 
run,  the  smelt,  and  even  California's  great  rivers  and  the  Bay /Delta 
ecosystem,  all  of  which  the  CVPIA  seeks  to  restore.   If  as  a  nation  we 
are  to  prevent  extinction  of  once  prolific  major  species  in  complex  and 
heavily  impacted  ecosystems  like  the  one  we  are  discussing  now,  we  will 
not  be  able  to  do  it  with  rhetoric,  nor  even  with  regulations  alone.   We 
will  need  money,  money  from  one  or  more  assured  sources,  prefercUaly  from 
those  who  in  the  past  were  subsidized  and  contributed  to  causing  the 
problems  in  the  first  place,  with  directions  that  the  money  be  used 
flexibly  and  creatively  to  solve  those  problems.   The  CVPIA  Restoration 
Fund  is  a  classic  model  of  how  Congress  did  something  right,  providing 
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the  necessary  capital  and  the  specific  legislative  direction  to  make 
good  on  its  statutory  commitment  to  endangered  species  protection. 

I  can  not  fairly  conclude  my  testimony  today,  Mr.  Chairman,  without 
some  balancing  remarks.   Not  all  the  news  from  our  governmental  system 
in  the  last  year  has  been  as  good  as  the  passage  of  the  CVPIA.   By  far, 
the  worst  news  has  come  not  from  Washington  but  from  Sacramento.   The 
federal  and  state  governments  should  be  partners  in  protecting  the 
Sacramento/San  Joaquin  ecosystem.   After  all,  they  have  been  partners  in 
its  water  development,  most  notably  in  the  San  Luis  Unit  Act  and  in 
constructing  San  Luis  Dam  and  Reservoir  and  portions  of  the  California 
Aqueduct.   But  the  sad  fact  is  that  Governor  Pete  Wilson,  my  fellow 
panel  member.  Director  of  Water  Resources  David  Kennedy,  and  other  state 
officials,  have  abdicated  their  responsibility  to  manage  water  for  the 
benefit  of  the  winter  run,  the  smelt  and  the  rest  of  the  Sacramento/San 
Joaquin  ecosystem's  living  creatures.   Director  Kennedy's  state  role  in 
these  issues  runs  back  nearly  ten  years  to  the  beginnings  of  the  first 
Deukroejian  Administration,  ten  years  in  which  once  healthy  species  have 
plummeted  toward  insignificance  or  even  extinction.    Had  water  leaders 
used  this  past  decade  for  the  kind  of  anticipatory  action  which  the 
CVPIA  is  now  promoting,  the  ESA  would  never  have  had  to  be  invoked. 

There  was,  nevertheless,  real  hope  in  1991,  with  Governor  Wilson's 
election,  that  Sacramento's  policies  would  change  and  a  federal/state 
environmental  restoration  partnership  would  emerge  for,  as  a  senator, 
Pete  Wilson  had  taken  several  progressive  and  courageous  stands  on 
water-related  issues.   Throughout  the  102nd  Congress,  those  of  us  on  all 
sides  of  the  debate  over  the  CVPIA  waited  for  the  State  Administration 
to  commit  its  considerable  resources  and  know-how  to  assist  in  the 
fashioning  of  legislation  that  would  respond  to  all  of  the  State's  many 
interests.   We  waited  in  vain.   The  State  never  engaged  substantively  in 
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the  debate  over  the  bill.   Indeed,  the  State's  only  real  contributions 
were  the  Governor's  personal  intervention  to  close  off  discussion  of  the 
compromise  draft  legislation  prepared  by  Mr.  Somach  and  myself  in  June, 
1992  and  his  eleventh-hour  but  fortunately  unsucceaaful  efforts  in  late 
October  1992  to  persuade  President  Bush  not  to  sign  P.L.  102-575. 

While  the  State  Administration's  record  in  Washington  was  dismal  in 
1992,  however,  its  record  at  home  was  substantially  better.   The 
Governor's  seminal  April  1992  water  policy  genuinely  incorporated  the 
concerns  of  all  the  major  interests,  including  environmental  concerns, 
and  made  a  particular  commitment  to  persuade  the  State  Water  Resources 
Control  Board  to  adopt  interim  water  quality  standards  to  protect  the 
San  Francisco  Bay/Delta  estuary.   Admittedly  a  stopgap  measure,  these 
interim  standards,  according  to  the  Governor,  were  to  be  structured  to 
arrest  the  estuary's  decline,  at  least  maintaining  the  status  quo  while 
longer  term  measures  were  investigated  by  a  council,  also  appointed  by 
the  Governor. 

Unfortunately,  as  you  probably  Icnow,  Mr.  Chairman,  on  April  Fool's 
Day  1993,  almost  a  year  to  the  day  after  he  had  announced  his  water 
policy  with  such  fanfare,  the  Governor  aborted  his  own  Board's  effort  to 
adopt  such  interim  water  quality  standards.   Instead,  he  instructed  this 
supposedly  independent  body  to  resume  its  efforts  to  adopt  permanent 
standards,  a  process  that  the  Board  had  suspended  at  his  request  a  year 
earlier  and  that  is  already  five  years  overdue  as  a  matter  of  State  and 
Federal  law.   Reportedly  in  the  lead  of  those  refusing  to  accept  the 
State's  responsibility  for  environmental  restoration  in  the 
Sacramento/San  Joaquin  system  was  the  Director  of  Water  Resources,  Mr. 
Kennedy . 

Mr.  Kennedy  and  several  other  State  administrators,  since  April 
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Fool's  Day,  have  spent  considerable  time  in  Washington,  D.C.  attempting 
to  persuade  various  federal  officials,  including  I  am  sure  Congressman 
Fazio  and  other  California  legislators,  that  the  state  genuinely  wants 
federal/state  dialogue  both  on  the  operations  of  their  respective  water 
projects  and  more  particularly  on  the  implementation  of  the  CVPlA's 
mandates  to  protect  the  environment.   The  CVPIA  in  several  key 
provisions  contemplates  such  federal/state  cooperation.   State  cost- 
sharing  obligations  are  incorporated  in  that  bill,  as  they  have  been  in 
all  recent  Congressional  water  legislation.   Even  more  to  the  point, 
California's  two  major  water  projects  are  completely  interconnected. 
They  both  use  the  Sacramento  River  and  Delta  channels  as  major 
conveyance  facilities  and  they  both  pump  massive  amounts  of  water  out  of 
the  same  region  of  the  Delta.   One  can  not  easily,  if  at  all, 
distinguish  the  environmental  impacts  of  the  CVF  from  those  of  the  SWP 
(the  State  Hater  Project).   Their  impacts  are  both  inextricable  and 
cumulative,  as  are  many  of  the  impacts  of  other  locally  sponsored  water 
diversions  throughout  the  watershed. 

Yet,  with  the  demise  of  the  State  Hater  Board's  Decision  1630,  the 
state  is  nowhere  to  be  found  in  protecting  the  Sacramento/San  Joaquin 
ecosystem.   It  has  no  cost-sharing  strategy  or  capability  —  the 
Mitigation  Fund  authorized  in  D-1630  is  but  a  distant  memory.   And  even 
more  broadly,  the  State  also  has  no  demonstrated  commitment  to  the 
environmental  protection  components  of  the  CVPIA  or  even  to  the 
Governor's  own  old  water  policy.   Some  of  the  words  remain  on  paper;  the 
actions  taken  have  belied  their  meaning. 

Hhere  this  leaves  us,  Mr.  Chairman,  is  with  a  federal  legislative 
scheme,  grounded  in  the  Clean  Hater  Act  and  the  ESA,  and  most  recently 
supplemented  by  the  CVPIA,  which  gives  the  federal  government  more  than 
enough  authority  and  resources  to  do  its  share  of  the  restoration  job 
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and  a  state,  supposedly  the  most  environmentally  conscious  and  often  the 
most  environmentally  progressive  in  the  nation,  offering  neither 
commitment  nor  cash  to  contribute  its  share  to  solving  the  state's  major 
environmental  water  problems. 

What  the  consequences  of  this  imbalance  will  be  is  not  yet  clear. 
Likely  the  environment  will  suffer.   The  federal  government  can  not  and 
indeed  probably  should  not  be  expected  to  do  the  job  alone.   But  the 
environment  will  not  suffer  by  itself.   The  other  big  losers  will  be  the 
federal  water  and  power  users,  particularly  the  CVP  water  contractors. 
For  it  is  they  who  alone  are  being  called  on  to  meOie  major  contributions 
of  both  dollars  and  water  to  protect  the  salmon  and  the  smelt,  while  the 
Governor  has  left  their  state  and  local  counterparts  scot-free  to 
continue  with  business  as  usual.   As  just  one  example,  the  Westlands 
Hater  District  this  year  has  a  50  percent  allocation,  while  the  State 
Water  Project  is  making  all-time  record  deliveries. 

Mr.   Chairman,  I  don't  know  if  there  is  anything  your  subcommittee  or 
even  the  Congress  as  a  whole  can  do  about  this  situation,  other  than  to 
help  shine  light  on  what  is  going  on.   I  do  hope,  however,  as  you 
contemplate  amendments  to  the  ESA,  hopefully  both  to  make  it  more 
effective  for  the  impacted  species  and  to  reduce  its  impacts  on  other 
interests,  you  will  keep  in  mind  that  states  and  localities  must  also  be 
called  upon  to  do  their  share  to  integrate  our  society's  environmental 
and  economic  objectives.   With  the  passage  of  the  CVPIA,  Congress  and 
President  Bush  did  their  jobs,  but  at  least  insofar  as  the  Sacramento 
and  San  Joaquin  Rivers,  San  Francisco  Bay  and  the  Delta,  cire  concerned, 
the  State  of  California  has  been  the  environmental  laggard. 

Thank  you  again,  Mr.  Chairman,  members  of  the  Subcommittee,  and 
particularly  Congressman  Fazio,  for  giving  me  the  opportunity  to  present 
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EDF's  testimony  today  on  this  critically  importemt  topic.   I  look 
forward  to  attempting  to  answer  any  questions  you  may  have. 


10 
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Testimony  of  Boyd  Gibbons,  Director 

California  Department  of  Fish  and  Game 

before  the  U.S.  House  of  Representatives 

Committee  on  Merchant  Marine  and  Fisheries 

Woodland,  California 
July  7,  1993 


Thank  you  Mr.  Chairman  and  members  of  the  Committee.   I 
appreciate  this  opportunity  to  describe  our  progress  to  date  in 
implementing  Governor  Wilson's  innovative  program  of  ecosystem 
management. 

California's  Natural  Communities  Conservation  Planning 
(NCCP)  program  was  proposed  by  Governor  Wilson  and  enacted  into 
law  by  the  Legislature  in  1991.   Its  goal  is  to  conserve  viable 
populations  of  California's  native  species  of  plants  and  animals 
and  their  habitats  in  areas  large  enough  to  ensure  their 
continued  existences.   The  NCCP  offers  an  important  complement  to 
the  Endangered  Species  Act  by  moving  toward  broader  habitat 
protection  while  accommodating  compatible  development. 

Our  pilot  effort  for  the  NCCP  is  the  coastal  sage  scrub 
habitat  in  southern  California — some  400,000  acres  in  the  five 
counties  of  Orange,  Riverside,  San  Diego,  San  Bernardino,  and  Los 
Angeles.   This  habitat  is  home  to  the  California  gnatcatcher  and 
50  to  60  potentially  threatened  or  endangered  species  that  are 
likely  to  come  up  for  listings  in  the  next  20  years.   The  habitat 
is  considerably  fragmented,  much  of  it  already  lost  or 
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significantly  altered. 

The  NCCP  program  is  meant  to  be  driven  from  the  bottom  up. 
We  have  worked  closely  with  local  jurisdictions,  landowners  (both 
public  and  private),  citizens  organizations,  and  the  U.S.  Fish 
and  Wildlife  Service.   In  December  1991,  the  State  signed  a 
Memorandum  of  Understanding  with  the  Fish  and  Wildlife  Service. 
In  March  of  1993,  the  Secretary  of  the  Interior  listed  the 
gnatcatcher  as  a  threatened  species  and,  in  an  unprecedented 
move,  issued  a  proposed  rule  under  Section  4(d)  of  the  Endangered 
Species  Act  to  protect  the  gnatcatcher  through  the  NCCP  program. 

To  date,  40  landowners  and  3  0  local  jurisdictions  and 
cooperating  land  management  agencies  are  officially  participating 
in  the  NCCP  program.   Enrollments  include  more  than  half  of  the 
remaining  394,000  acres  of  coastal  sage  scrub  within  the  6,000 
square  mile  NCCP  planning  area. 

To  ensure  that  the  NCCP  effort  is  scientifically  sound,  we 
have  relied  on  guidance  from  a  Scientific  Review  Panel  (SRP) , 
chaired  by  Dr.  Dennis  Murphy  of  Stanford  University  and  composed 
of  four  other  distinguished  conservation  biologists.   After 
identifying  the  larger  planning  area,  the  panel  worked  on 
guidelines  for  the  creation  of  the  planning  subregions.   To  date, 
three  planning  subregions  have  been  identified  for  San  Diego 
County,  and  three  for  Orange  County,   We  are  currently  working 
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with  Riverside  County,  and  are  hopeful  that  they  will  soon  be 
enrolled  in  the  program. 

Most  recently,  the  Scientific  Review  Panel  has  issued  its 
draft  Conservation  Guidelines.   Under  Secretary  Babbitt's  4(d) 
rule,  these  will  limit  loss  of  coastal  sage  scrub  to  no  more  than 
5%  while  local  governments  are  preparing  long-term  plans.   The 
Guidelines  call  for  protecting  areas  of  "higher  long-term 
conservation  value" — the  possible  cores  for  a  reserve  system — and 
direct  development  to  areas  of  lower  value. 

In  a  few  days,  the  Fish  and  Wildlife  Service  will  publish 
the  4(d)  rule.   Joint  hearings  will  soon  follow  to  allow  public 
comment  on  the  proposed  rule  and  the  proposed  Conservation 
Guidelines.   After  incorporating  any  changes  which  might  result 
from  public  and  U.S.  Fish  and  Wildlife  Service  comments.  Fish  and 
Game  will  adopt  the  SRP's  Conservation  Guidelines.   This  effort 
will  adequately  protect  important  habitat  while  permitting 
compatible  projects  to  move  ahead. 

All  of  this  has  and  will  cost  money.   The  State  is  providing 
its  share,  local  governments  and  developers  have  already 
committed  even  greater  amounts.   The  Federal  government  must 
recognize  the  costs  of  these  efforts  and  provide  leadership  in 
funding  them.   While  we  are  heartened  by  recent  House  Committee 
actions  on  the  Federal  budget  to  provide  California's  NCCP  with 
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$3,000,000,  more  is  needed  if  we  are  to  make  real  progress  in 
bringing  this  model  concept  to  reality. 

The  NCCP  program  is  an  experiment,  indeed  an  innovation  in 
conservation,  but  an  experiment  nonetheless.   There  are 
advantages  to  encouraging  similar  efforts  elsewhere  in  the  United 
States.   As  you  consider  amendments  to  the  Endangered  Species 
Act,  I  would  urge  that  states  and  local  jurisdictions  be  given 
considerable  flexibility  in  designing  their  own  approaches  to 
ecosystem  planning. 

The  Federal  government  can  advance  ecosystem  approaches  to 
conserving  habitat  by  encouraging  all  the  players  to  act  well 
before  a  listing  is  thrust  upon  them.   The  listing  threat  may  be 
incentive  enough,  yet  once  species  reach  that  precarious  ledge, 
the  toeholds  have  considerably  narrowed.   The  NCCP  program  gives 
the  players  an  opportunity  to  anticipate.   Although  the 
gnatcatcher  is  now  on  the  list,  the  NCCP  program  can  help  keep 
other  species  from  landing  there.   We  can  move  away  from  species- 
by-species,  project-by-project  myopia  by  envisioning  a  larger 
horizon.   The  Endangered  Species  Act  should  reward  that  sort  of 
vision. 

Thank  you. 
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TESTIMONY 

Monica  Florian,  Senior  Vice  President 
The  Irvine  Company 

House  Subcommittee  on  Environment  and  Natural  Resources 
Hearing  on  Reauthorization  of  the  Endangered  Species  Act 

July  7,  1993 


I  am  Monica  Florian,  Senior  vice  President  of  The  Irvine 
Company,  a  community  developer  creating  the  nation's  largest 
master  planned  urban  environment  on  63,000  acres  in  Orange 
County,  California. 

The  Irvine  Company  is  a  recognized  leader  in  creating 
master  planned  communities  that  respect  and  conserve  natural 
resources  and  fully  mitigate  impacts  to  the  environment.   Our 
commitment  to  thoughtful  stewardship  of  our  landholdings  is 
demonstrated  by  the  tens  of  thousands  of  acres  of  natural  lands 
we  have  set  aside  for  permanent  open  space,  including  a  17,000 
acre  private  open  space  reserve  managed  by  The  Nature 
Conservancy,  by  our  nationally  recognized  wetlands  restoration 
program  to  protect  and  restore  one  of  the  most  significant  fresh 
water  marshes  in  California,  and  by  our  early  and  wholehearted 
support  and  full  participation  in  the  unique  and  creative 
California  Natural  Community  Conservation  Prograun  (NCCP) ,  widely 
recognized  as  a  national  model  for  addressing  endangered  species 
issues. 

Our  experience  with  the  Endangered  Species  Act  stems  from 
the  listing  amd  proposed  listings  of  endangered  or  threatened 
species  that  inhabit  our  landholdings  (most  recently,  the 
California  Gnatcatcher) ,  and  from  our  work  over  the  last  four 
years  with  private,  local,  state  and  federal  interests  to  create 
the  NCCP  and  formulate  its  pilot  program  for  coastal  sage  scrub 
habitat  in  Southern  California.   This  experience  has  demonstrated 
to  us  the  need  to  make  important  revisions  in  the  Endangered 
Species  Act  (ESA) .   Let  me  clearly  state  that  we  are  not  seeking 
a  wholesale  rewrite  of  the  ESA.   Instead,  our  immediate  interest 
is  to  revise  the  Act  to  encourage  a  more  comprehensive  planning 
approach  to  species  protection  and  to  establish  a  listing  process 
that  is  fair  and  credible  to  all  sectors  of  the  public.   I  don't 
believe  we  are  alone  in  this  interest.   There  is  a  growing 
consensus  among  mainstream  enviroiunentalists,  regulators,  and 
development  interests  that  there  are  better  ways  to  achieve  our 
national  resoiirce  protection  objectives.   We  wholeheartedly  agree 
with  Interior  Secretary  Babbitt's  recent  statements  regarding  the 
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need  to  change  the  way  endangered  species  protection  is 
implemented  and  we  see  the  opportunity  to  make  those  changes  — 
changes  that  will  achieve  better  environmental  results  —  during 
this  reauthorization  effort. 

Others  may  rightfully  debate  whether  protection  of  all 
species,  sub-species,  and  sub-sub-species  at  any  cost  is  a  valid 
public  policy  objective.   We  are  interested  in  that  debate,  but 
we  have  a  more  practical  concern:  If  species  protection  is  a 
public  policy  mandate,  how  can  it  be  done  in  a  way  that  achieves 
maximum  environmental  benefit  for  the  least  societal  cost  and 
economic  disruption?  Our  experience  to  date  suggests  that 
current  law  and  current  practice  do  not  meet  these  criteria. 

MAJOR  ISSUES  AND  RECOMMENDATIONS 

The  most  fundamental  flaw  of  the  Endangered  Species  Act  is 
its  piecemeal  approach  of  species-by-species  listings  and 
project-by-project  mitigation.   This  approach  is  not 
environmentally  sound  and  is  economically  devastating. 

By  considering  species  one  at  a  time,  basically  at  the 
whim  of  whoever  happens  to  file  a  petition  for  listing,  little 
prioritization  of  species  and  habitat  objectives  can  occur,  and 
there  is  little  opportunity  for  addressing  natural  inter- 
relationships.  The  Act  establishes  a  process  and  time  schedule 
that  reacts  to  rather  than  anticipates  preservation  needs.   By 
addressing  protection  and  mitigation  on  a  piecemeal  species-by- 
species,  project-by-project  basis,  conservation  measures  are 
scattered  and  ineffective.   This  inadequate  environmental 
practice  is  also  bad  economic/business  practice,  resulting  in  the 
"train  wrecks"  Secretary  Babbitt  has  referred  to.   Local 
governments  and  landowners  are  subjected  to  wave  after  wave  of 
individual  species  issues,  overlapping  and  sometimes  conflicting 
regulation,  economic  disruption  and  exorbitant  costs  for 
mitigation,  and  general  confusion  and  frustration. 

There  seems  to  be  growing  consensus  that  the  current 
species-by-species  approach  to  endangered  species  protection  is 
not  efficiently  promoting  habitat  conservation.   The  real 
question  then  becomes  what  is  a  better  solution? 

MULTI-SPECIES  CONSERVATION  PLANNING: 

The  best  alternative  to  the  species-by-species  "on-the- 
brink"  approach  of  the  current  ESA  is  a  comprehensive,  multi- 
species  or  habitat-based  conservation  program,  particularly  one 
completed  prior  to  the  need  for  species  listing.   Emerging  ideas 
like  the  California  NCCP  which  seek  to  translate  this  concept 
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into  a  workable,  realistic  program  are  hopeful  signs  that  such 
approaches  are  possible.   However,  the  law  and  current  practice 
seem  to  discourage  this  "better  way."   Hopefully,  this 
Committee's  deliberations  can  reverse  this  irony  and  adjust  the 
law  to  promote  and  encourage  what  a  growing  nximber  of  people  from 
all  perspectives  consider  a  more  environmentally  and  economically 
sound  approach  to  endangered  species  protection. 

Secretary  Babbitt  has  stated  that  the  NCCP  is  a  model 
approach  for  the  resolution  of  endangered  species  conflicts.   Our 
experience  to  date  with  the  NCCP,  and  the  experience  of  other 
multi-species  planning  efforts,  strongly  suggests  that  the  model 
will  not  perform  to  its  full  ability  without  changes  in  the  ESA. 
The  Irvine  Company  has  participated  in  the  NCCP  since  the 
program's  inception.   We  have  over  20,000  acres  of  our  land 
enrolled  in  the  program's  voluntary  moratorium;  we  have  entered 
into  a  formal  planning  agreement  with  USF&WS,  California 
Department  of  Fish  and  Game,  and  the  Coiinty  of  Orange;  and  we  are 
underway  with  plan  preparation  addressing  over  60,000  acres  of 
our  property.   The  County  of  Orange,  the  Transportation  Corridor 
Agency  and  other  participating  landowners  are  investing  over  $14 
million  in  field  studies,  preliminary  planning,  and  early 
mitigation. 

Essentially,  the  NCCP  expands  the  current  concept  of  the 
Habitat  Conservation  Plan  (HCP)  from  protection  of  one  species  in 
a  limited  area  to  conservation  of  a  habitat  through  protection  of 
several  "indicator"  species.   While  the  NCCP  was  fashioned  to 
proceed  prior  to  any  species  listings  —  in  fact,  it  was  designed 
to  reduce  the  need  for  further  species  listings  —  it  is 
applicable  after  a  listing,  as  well.   Under  the  NCCP  approach, 
subregional  conservation  plans  and  implementation  programs  are 
formulated  by  local  government  and  landowners  with  guidance  from 
an  independent  state  Scientific  Review  Panel  for  approval  by  the 
State  Department  of  Fish  &  Game  and  the  USF&WS.   Activities 
consistent  with  approved  plans  are  deemed  in  compliance  with 
state  and  federal  endangered  species  laws  should  any  of  the 
species  addressed  by  the  plan  become  listed  in  the  future. 

Though  the  NCCP  is  far  from  proven,  we  are  committed  to 
the  program  because  it  offers  the  best  alternative  to  the 
inherently  disruptive  processes  of  existing  practice.   This  new 
approach  provides  the  opportiinity  for  us  to  resolve  conservation 
emd  mitigation  requirements  on  a  major  portion  of  our  lands 
before  development  decisions  are  imminent.   Furthermore,  it  is  an 
opportunity  to  achieve  resolution  simultaneously  with  all  the 
local,  state,  and  federal  agencies  having  jurisdiction  over  our 
development.   Our  sincere  hope  is  that  the  program  will  provide 
sound  conservation  planning  for  many  species  at  one  time,  and  it 
will  provide  us  with  certainty  that  if  we  comply  with  the  plan, 
we  will  not  be  subject  to  further  or  changing  requirements. 
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The  road  we  have  traveled  in  support  of  the  NCCP  has  not 
been  an  easy  one.   And  strange  as  it  may  seem,  I  have  frequently 
found  myself  having  to  argue  with  government  officials  to  allow 
me  to  put  my  lands  in  a  moratorium  and  spend  millions  of  dollars 
preparing  a  comprehensive,  science-based  conservation  plan  for 
the  several  listed  or  candidate  species  that  occupy  coastal  sage 
scrvib  habitat.   Doing  the  right  thing  shouldn't  have  to  be  as 
hard  as  it  has  proven  to  be  in  this  case.   Doing  the  right  thing 
shouldn't  be  made  more  difficult  and  less  attractive  than  just 
doing  things  the  way  they  always  have  been  done  in  the  past. 

If  indeed  there  is  agreement  that  the  multi-species, 
habitat-based  approach  is  preferred,  then  the  ESA  Amendments 
should  be  focussed  on  making  it  work,  particularly  on  what  it 
takes  to  gain  private  sector  support  and  participation,  which  is 
especially  critical  to  effective  conservation  planning  for 
private  lands.   What  does  it  take  to  focus  private  sector 
resources  on  conservation  planning  instead  of  litigation? 
Fundamentally,  it  takes  making  the  process  as  efficient  as 
possible  and  meaningful  upon  its  completion.   More  specifically: 

1.  Recognize  that  the  NCCP-type  multi-species  approach  is 
legally  valid  and,  in  fact,  the  preferred  approach  to 
protecting  species.   The  USF&WS  has  been  reluctant  to  commit 
to  this  approach  even  though  it  is  already  recognized  and 
endorsed  in  the  legislative  history  of  Section  10(a). 

2.  Mandate  a  timely  process.   It  took  over  9  months  just  to  get 
an  approved  planning  agreement.   In  fact,  it  took  over  3 
months  just  to  get  the  agreement  signed  after  all  the  parties 
had  agreed.   The  designers  of  the  "process"  should  keep  in 
mind  that  time  and  money  are  finite  resources.   The  more  we 
spend  on  process,  the  less  there  is  to  spend  on  conservation. 

3.  Define  the  scope  and  parameters  of  NCCF/HCF  planning.   Even 
though  NCCP  plans  are  underway,  there  is  still  not  clear 
agreement  on  how  many  species  need  to  be  studied,  and  in  what 
level  of  scientific  detail.   Unfortunately,  the  program 
suffers  because  for  many  people  there  can  never  be  enough 
information  to  justify  making  a  decision.   With  this 
attitude,  however,  the  NCCP-type  of  comprehensive  planning 
will  never  work.   In  return  for  the  obvious  environmental 
benefits  of  comprehensive  planning,  we  must  recognize  the  ' 
need  to  rely  on  reasonzibly  available  data.   No  one  can  afford 
to  gather  or  to  wait  for  total,  uncontestable  data  on  every 
possible  species  within  a  heibitat  type  addressed  by  the  plan. 
Our  recommendations  in  this  regard  are  consistent  with 
provisions  of  the  ESA  governing  Section  7  consultations. 
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4.  Provide  certainty  at  the  end  of  the  process.   The  current  HCP 
process  may  resolve  the  requirements  for  one  listed  species, 
but  it  provides  no  security  against  future  species  listings. 
The  major  incentive  for  the  private  sector  (and  likely  for 
local  government,  also)  to  undergo  the  complicated  rigors  of 
the  NCCP-type  process  is  the  opportunity  to  resolve  ESA 
requirements  for  several  species  once  and  for  all  —  or  close 
to  it.   However,  we  have  been  faced  with  strong  and 
consistent  opposition  from  the  USF&WS  to  making  such  clear 
commitments  that  once  the  plan  is  approved,  the  USF&WS  will 
not  seek  to  require  additional  mitigation  in  the  future. 

The  Service  wants  to  keep  the  options  open  to  reconsider 
things  in  the  future  or  to  change  their  minds.   Without  the 
willingness  —  or  ability  —  of  the  government  to  abide  by  an 
approved  plan,  however,  there  is  little  or  no  reason  for 
local  governments  and  private  landowners  to  go  through  the 
efforts  to  prepare  one. 

5.  Expand  local  involvement  and  state/federal  coordination. 
When  thinking  about  ESA  implementation,  most  people  seem  to 
focus  only  on  the  federal  level.   However,  as  landowners,  we 
must  also  be  assured  that  what  satisfies  federal  law  also 
meets  state  and  local  concerns.   If  it  doesn't,  we  have 
little  reason  to  participate  in  the  planning  process.   One  of 
the  best  aspects  of  the  NCCP  approach  is  its  recognition  of 
the  fact  that  landowners  must  be  provided  some  degree  of 
certainty  and  consistency  in  land  use  regulation.   The 
progreun  provides  for  state  and  federal  wildlife  agencies  to 
work  simultaneously  and  cooperatively  on  conservation  plans. 
Further,  it  delegates  significant  responsibility  to  local 
governments  who  also  have  the  land  use  authority  that  will  be 
needed  to  assure  implementation  of  any  habitat  conservation 
plan.   Despite  the  wisdom  of  this  approach,  there  remains  a 
great  deal  of  hesitation  on  the  part  of  many  in  the  USF&WS  to 
allow  state  and  local  goverrunent  involvement  in  ESA 
implementation.   The  irony  here  is  that  most  other  federal 
environmental  programs  (Clean  Air  Act,  Clean  Water  Act) 
explicitly  allow  for  delegation  to  state  and  local  agencies. 
Until  the  federal  government  recognizes  this  essential 
component  of  conservation  plamning,  the  "trains"  will  keep 
wrecking . 

If  programs  like  the  NCCP  are  to  be  the  preferred  approach 
for  implementing  the  ESA,  then  the  law,  the  procedures  and 
regulations,  and  the  attitudes  of  USF&WS  must  be  modified  to 
provide  these  important  prerequisites  for  success. 
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RECOMMENDED  ESA  AMENDMENTS  TO  PROMOTE  AND  ENCOURAGE  MULTI- 
SPECIES,  HABITAT-BASED  CONSERVATION  PROGRAMS: 

1.  Provide  clear  recognition  and  priority  in  the  law  for  the 
NCCP-type  approach  to  endangered  species  protection. 
Authorize  the  approval  of  multi-species  heibitat  conservation 
plans  for  non-listed  species  and  allow  immediate  issuance  of 
take  permits  for  activities  consistent  with  the  approved  HCP 
if  a  target  species  is  listed.   Ideally  the  ESA  would  also 
include  guidance  on  the  general  content  and  performance 
standards  for  accepteible  plans  or  at  least  require  the 
Service  to  propose  such  guidelines. 

2.  Provide  for  maximum  coordination  of  federal  and  state 
endangered  species  law  with  an  emphasis  on  maximum  delegation 
to  state  and  local  governments.   States  should  analyze 
habitat  types  and  areas  necessary  to  maintain  species 
diversity,  with  each  state  identifying  its  heUsitat  protection 
priorities  for  conservation  planning  purposes.   Once  the 
inventory  and  priority  determinations  have  been  approved  by 
the  USF&WS,  the  hatbitat  conservation  planning  program  would 
supersede  the  individual  listing  process.   Each  state  would 
in  effect  be  granted  primacy,  similar  to  other  environmental 
statutes  such  as  the  Clean  Water  Act,  Clean  Air  Act,  and  the 
Coastal  Zone  Management  Act,  to  manage  its  endangered  species 
progreun  in  accordance  with  federal  guidelines.   Following 
certification  of  a  state  haibitat  conservation  planning 
program,  the  ESA  individual  listing  process  would  continue  to 
be  used  only  for  emergency  listing  purposes  or  where 
endangerment  is  clearly  demonstreOile. 

3.  Mandate  government  commitment  to  abide  bv  an  approved  plan, 
including  limited  liabilities  under  "unforeseen 
circumstances. "  Upon  completion  of  an  NCCP/HCP,  limited 
allowance  can  be  made  for  modifications  as  new  scientific 
data  about  the  needs  of  a  species  is  provided.   However,  any 
additional  mitigation  requirements  must  be  subject  to 
rigorous  review  and  justification.   An  open-ended  NCCP/HCP 
provides  no  incentive  for  private  parties  to  participate  in 
the  planning  process. 

4.  Deem  HCPs  the  functional  eouivalent  of  an  Environmental 
Impact  Statement  (EIS^  and  reouire  no  further  mitigation 
bevond  that  identified  in  the  NCCP/HCP.    Under  current  law, 
once  an  NCCP/HCP  is  complete,  the  planning  and  analysis 
process  is  repeated  for  preparation  of  the  EIS.   These 
processes  are  redundant  and  costly.   This  recommended  change 
will  encourage  the  development  of  NCCP/HCPs  because  there  is 
a  clear  benefit  for  the  property  owner  to  engage  in  the 
NCCP/HCP  process.  The  current  approach  involves  property 
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owners  in  a  process  that  Is  costly  and  takes  years  of  effort 
but  provides  no  guarantees  that  additional  mitigation  will 
not  be  required.   H.R.  2043  recognizes  this  problem  and  takes 
a  step  at  resolving  it  by  converting  the  NCCP/HCP  to  a 
Section  10(a)  permit  upon  listing  of  a  species.   We  caution 
the  Committee,  however,  against  establishing  additional 
permitting  processes  instead  of  improving  the  existing  ones. 

5.  Delegate  permit  and  conservation  plan  implementation 
authority  to  local  government  for  activities  in  compliance 
with  approved  NCCP/HCPs.   This  is  consistent  with  local 
government's  land  use  entitlement  functions.   USF&WS  review 
should  be  more  efficiently  focussed  on  a  programmatic  level 
rather  than  on  a  project-by-project  basis,  duplicating  or 
usurping  local  government  functions. 

6.  Provide  adeguate  funding.   The  cost  of  species  protection  is 
not  equitably  distributed.   Those  immediately  affected  by  a 
listed  species  are  bearing  the  full  cost  of  protection, 
usually  in  lost  economic  opportunity.   Far  too  little  is 
spent  on  recovering  the  species.   Expending  public  funds  on 
HCPs  will  further  the  pxiblic  good  of  species  preservation. 
The  revolving  fund  proposed  in  H.R.  2043  is  a  step  in  the 
right  direction.   However,  capitalized  at  $20  million,  the 
fund  will  fall  far  short  of  addressing  the  national  need.   In 
Orange  County  alone,  we  have  already  spent  over  $4  million 
collecting  data  for  a  conservation  plan.   Public  and  private 
interests  in  the  coxinty  expect  to  spend  an  additional  $10 
million  this  coming  year  on  planning  and  mitigation.   Our 
experience  demonstrates  that  unfortunately  HCPs  require  more 
than  3  years  to  be  completed,  as  stipulated  in  H.R.  2043  for 
funding.   Mandating  the  Service's  participation  in  the 
planning  process  will  shorten  the  period  of  time  needed  to 
complete  these  plans.   H.R.  1490 's  matching  fund  approach  is 
also  a  positive  idea  that  could  further  expand  resources 
availeJsle  for  planning  and  conservation. 

7.  Mandate  the  Service's  participation  in  the  planning  process. 
The  Fish  and  Wildlife  Service  has  far  too  few  resources  euid 
staff  to  address  all  the  needs  for  species  listing  and 
protection.   Because  of  its  critical  importance  to  species 
preservation,  heibitat  conservation  planning  should  be  a 
priority  function  for  the  Service.  Under  current  law,  it  is 
em  option  but  the  Service  is  not  required  to  participate  in  a 
timely  way.   Some  parties  advocate  allowing  private  property 
owners  to  have  the  option  of  utilizing  the  Section  7 
consultation  process.   This  option  is  attractive  to  property 
owners  because  Section  7  requires  timely  decisions  on 
projects  and  requires  the  Service  to  specify  reasonable  emd 
prudent  mitigation  measures  if  the  Service  concludes  there  is 
likely  to  be  jeopardy.   If  the  Service  is  required  to 
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participate  and  given  performance  deadlines  for  HCP 
consideration,  property  owners  will  not  need  to  turn  to 
Section  7  as  an  alternative,   in  addition,  the  Service  should 
be  required  to  provide  alternatives  to  private  interests  as 
it  does  for  public  agencies  under  Section  7. 

To  more  efficiently  use  limited  staff  resources  while  also 
increasing  the  efficiency  of  the  process,  delegate  more 
authority  to  local  field  offices  to  issue  10(a)  permits  and 
approval  NCCP/HCPs.   Duplicative  reviews  at  local,  regional 
and  Washington  level  result  in  unnecessary  delays,  costs,  and 
frustrations. 


COMMENTS  ON  THE  LISTING  PROCESS: 

While  The  Irvine  Company  has  been  involved  for  decades  in 
all  types  of  government  processes  at  all  levels  of  government, 
our  involvement  in  the  listing  of  the  California  Gnatcatcher  was 
our  first  real  experience  with  a  federal  species  listing  process. 
Frankly,  our  experience  causes  us  to  seriously  question  the 
efficiency  and  equity  of  current  practice. 

The  U.S.  Fish  and  Wildlife  Service  listed  the  California 
Gnatcatcher  as  a  threatened  species  on  March  25th  and  has 
proposed  a  special  rule  that  recognizes  the  State  of  California's 
NCCP  program  and  conveys  permitting  decisions  to  the  state.   We 
applaud  Secretary  Babbitt's  initiative  to  introduce  a  more 
rational  process  to  enforcing  the  Endangered  Species  Act. 

While  we  are  convinced  that  this  approach  is  the  best  way 
to  proceed  with  listings,  there  remains  an  underlying  concern 
about  the  validity  of  listing  the  California  Gnatcatcher  and  more 
pertinent  to  this  Committee's  function,  the  validity  of  the 
process  which  led  to  the  threatened  listing  of  the  Gnatcatcher. 

Specifically,  we  are  concerned  about: 

1.  What  constitutes  a  species?  The  California  Gnatcatcher  was 
listed  as  a  sub-species,  despite  considerable  conflicting 
information  —  including  previous  work  by  the  petitioner.  We 
discovered  that  there  is  little  agreement  even  eunong  experts 
on  what  constitutes  a  valid  sub-species.   In  this  instance,  ' 
the  question  was  whether  the  California  Gnatcatcher  was  a 
sub-species  with  a  population  of  2000  pairs,  found  only  in 
Southern  California  and  northern  Baja  California,  or  a  sub- 
species of  3  million  birds  found  throughout  Baja  California 
and  Southern  California.   Since  the  outcome  of  this  decision 
had  tremendous  consequences,  the  process  would  benefit  by 
clearer  guidelines  for  acceptable  taxonomy  and  parameters  for 
consideration  of  sub-species. 
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2.  What  constitutes  valid  evidence?  During  the  public  comment 
period,  significant  information  contrary  to  that  offered  in 
the  petition  was  provided  to  the  USF&WS  regarding  a  number  of 
points  critical  to  the  listing  determination.   Despite  the 
statutory  mandate  that  decisions  be  based  on  best  scientific 
and  commercial  data  available,  the  record  provides  no 
evidence  that  such  information  was  considered.   Indeed,  the 
USF&WS  rejected  certain  information  submitted  by  well- 
respected  scientists  on  the  grounds  that  the  information  was 
not  published. 

3.  Promulgating  Rules  on  Secret  Information.   In  the  case  of  the 
California  Gnatcatcher,  we  found  that  the  listing  of  a 
species  can  be  driven  by  a  small  number  of  advocates  whose 
"scientific  findings"  might  not  be  subjected  to  critical 
evaluation  by  the  Service,  peers  in  the  scientific  community, 
or  the  public.   Although  independent  biologists  and 
statisticians  found  the  petitioner's  analysis  to  be  flawed 
and  requested  the  petitioner's  morphological  data  on  which  he 
based  his  taxonomic  conclusions,  the  petitioner  declared  his 
data  to  be  proprietary  and  refused  to  release  it  for  public 
review.   USF&WS  proceeded  with  the  rule  without  obtaining 
the  data.   We  believe  that  if  ESA  listing  decisions  are  to  be 
based  solely  on  scientific  data,  it  is  critical  that  all  of 
the  data  be  availeible  for  public  and  peer  scrutiny. 

4.  Egual  Access.   Under  the  law,  the  USF&WS  is  supposed  to  be  an 
independent  judge  of  the  merits  of  a  listing  proposal.   In 
the  case  of  the  California  Gnatcatcher,  however,  the 
relationship  between  petitioners  and  the  USF&WS  gave  the 
appearance  of  inappropriate  collaboration  between  the  Service 
biologists  and  advocates  for  the  listing. 

For  example,  while  a  similar  petition  for  listing  the 
Gnatcatcher  under  the  California  ESA  was  pending,  a 
petitioner  requested  funding  from  the  USF&WS  to  develop 
additional  data  because  listing  opponents  had  raised  some 
serious  doubts  about  the  merits  of  the  petition.  At  a 
minimvua,  this  type  of  behavior  raises  serious  question  about 
the  legitimacy  and  objectivity  of  the  listing  process. 

RECOMMENDATIONS  FOR  IMPROVEMENT  OF  THE  LISTING  PROCESS: 

1.  Establish  the  standard  of  science  to  be  used  in  the  listing 
process. 

a.  Subspecies;  Listing  a  svib-species  and  distinct 
populations  of  species  has  become  increasingly 
controversial  because  science  is  not  always  conclusive. 
Standards  for  genetic  testing,  rather  than  the  current 
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reliance  on  taxonomy,  should  be  established  resulting  in 
fewer  disputes  over  the  scientific  findings  about  a 
species.   It  is  unclear  as  to  which,  if  any,  standard  the 
Service  employs  to  evaluate  the  evidence  presented  in 
listing  petitions. 

b.  "Best  Available  Data."   Clearer  guidance  is  needed  on  what 
constitutes  acceptable  information  for  USF&WS 
consideration.   This  will  assist  both  the  Service  in  its 
review  and  the  pxiblic  in  preparing  comments  to  sxibmit  for 
consideration.   The  statute  should  require  listing 
petitioners  to  make  all  their  data  available  for  Service 
and  public  review. 

c.  Peer  Review.   To  maximize  the  scientific  credibility  and 
objectivity  of  the  listing  decision,  independent  peer 
involvement  should  be  incorporated  in  the  process.   For 
example,  the  State  of  California  has  established  a 
Scientific  Review  Panel  to  recommend  survey  methods, 
conservation  biology  techniques,  and  species  and  habitat 
protection  needs. 

We  commend  the  peer  review  concepts  of  both  H.R.  2043  and 
H.R.  1490  as  an  important  step  for  ensuring  the 
consideration  of  "best  availeible  scientific  data."   It  is 
critically  important  that  the  procedures  assure  non-biased 
peer  review.   As  previously  mentioned,  we  found  such 
review  wanting  during  the  consideration  of  the  California 
Gnatcatcher. 

Facilitate  state  and  federal  coordination  of  listings, 
allowing  states  and  local  jurisdictions  to  assume  control  of 
the  post-listing  process.   States  should  conduct  an  analysis 
of  heJsitat  types  and  areas  necessary  to  maintain  species 
diversity,  with  each  state  identifying  its  habitat  protection 
priorities  for  conservation  planning  purposes.   Once  the 
inventory  and  priority  determinations  have  been  approved  by 
the  USF&WS,  the  heibitat  conservation  planning  program  would 
supersede  the  individual  listing  process.   Each  state  would 
in  effect  be  granted  primacy,  similar  to  other  environmental 
statutes  such  as  the  Clean  Water  Act,  Clean  Air  Act,  and  the 
Coastal  Zone  Management  Act,  to  manage  its  endangered  species 
program.   Following  certification  of  a  state  habitat 
conservation  planning  program,  the  ESA  individual  listing 
process  would  continue  to  be  used  only  for  emergency  listing 
purposes  or  where  endangerment  is  clearly  demonstrable. 

When  species  are  considered  under  both  the  federal  and  state 
statutes,  property  owners  are  subjected  to  often  redundant 
processes.   Coordinating  federal  and  state  efforts  will 
reduce  the  time  and  cost  of  evaluating  species. 
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The  listing  process  should  rely  heavily  on  approved  NCCP/HCPs 
affecting  proposed  species.   In  most  instances,  listing 
should  be  unnecessary  if  a  species  or  its  habitat  has  already 
been  addressed  in  a  conservation  plan  and  implementation 
program. 

We  hope  these  comments  prove  helpful  to  the  Committee  in 
its  deliberations.   We  are  hopeful  that  this  opportunity  for 
amending  the  ESA  will  be  taken  advantage  of  to  adjust  the  Act  in 
a  manner  which  will  foster  more  rational  conseirvation  planning 
and  greater  public  confidence  and  credibility  in  the  listing 
process. 
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MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE  ON  ENVIRONMENTAL 
AND  NATURAL  RESOURCES: 

My  name  is  Gregory  D.  Thatch  and  I  am  a  practicing  land  use,  real  estate  and 
environmental  attorney  in  Sacramento,  California.  I  have  been  practicing  law  for  close  to  19 
years.  During  this  time  period,  I  have  represented  some  of  the  most  significant  development 
interests  in  the  State  of  California,  have  served  as  the  lawyer  on  some  of  the  largest  development 
projects  in  the  state  and  have  represented  major  financial  institutions  in  matters  pertaining  to  real 
estate  and  land  use.  Our  firm  has  maintained  offices  in  both  Sacramento  and  Washington,  D.C. 
We  discovered  long  ago  that  winning  approval  for  land  use  projects  takes  a  recognition  of 
competing  interests,  a  sensitivity  to  the  environment  and  an  understanding  and  appreciation  of 
government  approvals,  both  through  the  bureaucracy  and  from  elected  officials.  We  have  been 
very  successful  in  our  efforts  on  behalf  of  clients  and  have  learned  through  hard  work,  creativity 
and  sensitivity  how  to  design  projects  and  gain  the  requisite  approvals  in  order  to  provide  for 
planned  and  appropriate  growth  that  is  the  hallmark  of  economic  development  in  this  region  and 
in  this  state. 

A  daily  part  of  my  effort  is  working  with  government.  There  is  little  that  we  do  on 
behalf  of  our  clients  that  does  not  entail  working  closely  with  government  agencies  at  the  local, 
state  and  federal  level.  I  believe  that  we  have  learned,  sometimes  with  greater  difficulty  than 
others,  how  to  work  effectively  with  government.  While  at  the  outset  of  a  project  there  may  be 
vastly  different  views,  I  have  found  that  in  virtually  every  situation  there  is  the  ability  to  find 
common  ground  that  can  serve  as  a  foundation  for  understanding  and  cooperation  which  will 
result  in  a  viable  development  project  that  will  enhance  the  economic  fiber  of  the  community, 
the  state  and  the  nation.  I  am  proud  of  what  we  have  been  able  to  accomplish  and  truly  believe 
that  these  projects  have  added  to  the  economic  well  being  of  many  and  to  the  overall  quality  of 
Ufe. 
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I  tell  you  this  not  as  a  commercial  for  me  or  for  our  law  firm.  I  tell  you  this  to 
demonstrate  that  I  am  not  a  neophyte  in  the  business  of  dealing  with  government  at  all  levels. 
I  tell  you  this  because,  unlike  many,  I  have  not  found  government  to  be  dysfunctional  or 
unsympathetic.  For  the  most  part,  I  have  found  that  both  elected  and  appointed  officials  truly 
work  hard  and  attempt  to  serve  the  public  well. 

Shortly  after  Christmas  in  1991,  however,  a  notice  was  published  in  the  Federal  Register 
proposing  federal  listing  of  a  species  as  endangered.  The  journey  that  I  and  my  clients  have 
traveled  from  that  day  until  now  has  shocked  me  and  shaken  my  entire  belief  in  the  fundamental 
fairness  of  government.  Perhaps  I  had  been  unknowingly  naive,  but  I  never  before  knew  that 
a  bureaucracy  could  be  so  rude,  unfair,  filled  with  conflicts  of  interest  and  biased  against  the 
public  which  it  is  paid  to  serve.  The  bureaucracy  is  the  U.S.  Fish  and  Wildlife  Service.  The 
species  is  the  Giant  Garter  Snake. 

The  Giant  Garter  Snake  is  an  aquatic  creature  that  inhabits  marsh  lands,  drainage  and 
irrigation  canals  and  rice  fields  that  are  found  throughout  the  central  valley  of  California.  While 
historically  occupying  marsh  lands,  over  time  the  Giant  Garter  Snake  has  adapted  well  to  the 
farmlands  which  are  filled  with  drainage  and  irrigation  canals.  The  Giant  Garter  Snake 
particularly  enjoys  the  massive  acreage  of  rice  farms  which  predominate  agriculture  in  the 
Sacramento  area  and  northward. 

There  have  been  two  major  developments  which  are  impacted  significantly  by  this 
proposed  listing.  The  first  of  these  is  the  North  Natomas  Community  located  within  the 
boundaries  of  the  City  of  Sacramento.  The  other  project  is  known  as  Sutter  Bay.  It  is  located 
in  South  Sutter  County,  immediately  adjacent  to  Sacramento  County.  Both  projects  are  located 
within  ntinutes  of  downtown  Sacramento  and  of  the  metropolitan  airport. 

The  planning  for  the  North  Natomas  project  commenced  in  the  early  1980's.  Tens  of 
millions  of  dollars  have  been  invested  by  developers  and  by  the  City  of  Sacramento  in  planning 
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and  implementing  this  development.  This  development  constitutes  the  only  remaining  significant 
land  mass  within  the  City  of  Sacramento  and  it  is,  and  has  been,  ripe  for  development  for  many 
years.  It  is  situated  at  the  crossroads  of  two  major  interstate  freeways.  Interstate  5  and  Interstate 
80,  and  has  within  it  a  major  state  highway,  State  Route  99.  Travel  time  to  downtown 
Sacramento  is  approximately  5  minutes  as  is  the  travel  time  to  Sacramento's  metropolitan 
airport.  This  land  mass  clearly  represents  Sacramento's  best  efforts  to  compete  both  nationally 
and  internationally  for  economic  development  and  job  growth. 

It  is  significant  to  note  that  the  planning  for  this  development  has  taken  over  10  years  to 
complete  and  that  this  planning  has  been  extraordinarily  environmentally  sensitive.  This  is 
particularly  true  with  regard  to  the  most  recent  iteration  of  the  plan.  In  fact,  I  and  other 
representatives  of  landowners  in  North  Natomas  met  for  over  1 1  months  on  a  regular  basis  with 
members  of  the  Sierra  Club,  the  Environmental  Council  of  Sacramento,  and  the  Natomas 
Community  Association  in  an  effort  to  put  forth  a  viable  but  environmentally  sensitive  plan.  All 
parties  have  reached  consensus  on  this  new  plan  and  have  testified  repeatedly  on  the 
environmental  merits  of  both  the  plan  and  of  the  process. 

Always  inherent  in  this  plan  has  been  significant  protection  for  the  Giant  Garter  Snake, 
which  has  enjoyed  state  protection  as  a  threatened  species  since  1971.  The  plan's  mitigation 
measures  have  included  avoidance  of  sensitive  habitat  areas  and  the  construction  and 
maintenance  of  new  habitat  and  migration  corridors.  In  fact,  as  long  ago  as  1988,  the  California 
State  Department  of  Fish  and  Game  had  essentially  endorsed  those  mitigation  measures  for  the 
Giant  Garter  Snake.  The  revised  land  plan  promulgated  by  this  working  coalition  provided  even 
greater  opportunities  for  the  protection  of  this  species. 

Similarly,  Sutter  Bay  has  been  planned  over  the  last  4  1/2  years.  The  land  use  plan  for 
this  area  was  adopted  by  the  Sutter  County  Board  of  Supervisors  in  December  of  1991  (an 
ominous  date)  and  is  known  as  the  South  Sutter  County  General  Plan  Amendment.  Like  North 
Natomas,  the  Sutter  Bay  project  was  designed  with  significant  community  input  and  has  been 
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identified  in  national  publications  and  internationally  as  one  of  the  most  innovative  new 
communities  of  our  time  with  significant  emphasis  on  technology  and  the  environment.  Sutter 
Bay  also  was  cognizant  of  the  status  of  the  Giant  Garter  Snake  and  also  included  significant 
mitigation  in  the  form  of  avoidance,  habitat  creation  and  proper  habitat  management. 

When  the  Giant  Garter  Snake  was  proposed  for  federal  listing,  it  was  indeed  a  shock  to 
all  of  us  involved  with  these  projects.  We  knew  that  we  had  not  taken  the  status  of  the  Giant 
Garter  Snake  lightly  and  that  we  had  engaged  in  significant  mitigation  efforts  designed  to  allow 
the  Giant  Garter  Snake  to  continue  to  exist  and  to  thrive  in  a  protected  environment.  As  noted, 
we  had  worked  closely  with  the  California  State  Department  of  Fish  and  Game  in  acknowledging 
our  responsibility  to  this  species. 

We  did  not  then  understand,  nor  do  we  now  know  why,  the  U.S.  Fish  and  Wildlife 
Service  deemed  it  appropriate  or  necessary  to  propose  this  species  for  listing.  We  have 
consistently  questioned  the  motivations  of  the  Service  in  this  regard.  For  instance,  we  know  that 
the  petitioner  for  this  listing  was  the  California  -  Nevada  Chapter  of  the  American  Fisheries 
Society.  We  have  been  advised  that  the  membership  of  this  group  is  predominantly  comprised 
of  employees  of  the  U.S.  Fish  and  Wildlife  Service  and  the  California  State  Department  of  Fish 
and  Game.  It  would  <q)pear  as  though  these  employees  have  in  effect  petitioned  their  own 
agency  to  take  a  certain  action  and  then  have  sat  in  judgment  of  the  merits  of  that  very  petition. 
I  submit  that  this  alone  is  the  antithesis  of  fairness  and  good  government. 

Moreover,  it  should  be  noted  that  the  local  office  of  the  U.S.  Fish  and  Wildlife  Service 
had,  approximately  one  year  earlier,  published  a  map  of  the  Natomas  Basin  in  conjunction  with 
the  Army  Corps  of  Engineers'  American  River  Watershed  Project  in  which  it  sought  to  have  vast 
areas  set  side  for  migratory  waterfowl  claiming  that  the  flood  control  project's  secondary  impacts 
would  promote  urban  growth.  These  claims  were  essentially  rejected  by  the  Corps  on  the  basis 
that  it  could  not  control  land  use  decisions  and  that  migratory  waterfowl  were  not  protected 
species  under  the  Endangered  Species  Act.    Interestingly,  the  maps  released  by  the  Service 
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purporting  to  show  Giant  Garter  Snake  habitat  in  the  Natomas  basin  are  virtually  identical  to 
those  previously  produced  for  migratory  waterfowl.   As  stated,  motives  must  be  questioned. 

When  confronted  with  this  proposed  listing,  we  immediately  began  to  educate  ourselves 
on  the  process.  A  simple  reading  of  the  proposed  listing  demonstrated  that  there  was  little 
tangible  published  scientific  data  upon  which  the  petition  was  based.  Instead,  the  petition  was 
comprised  fundamentally  of  renditions  of  verbal  conversations,  unpublished  data,  and  casual 
anecdotes.  These  certainly  did  not  seem  like  the  appropriate  ingredients  for  a  scientific 
determination. 

When  we  confronted  the  U.S.  Fish  and  Wildlife  Service  about  this  we  were  advised  that 
under  the  rubric  of  the  Act,  the  Service  must  rely  upon  the  "best  available  scientific  data".  This 
is  a  term  that  we  soon  learned  provided  a  virtual  impenetrable  fortress  behind  which  the  Service 
could  hide  without  the  benefit  of  scientific  integrity.  We  asked  the  Service  to  please  conduct 
a  scientific  survey  and  study  determining  the  range  and  population  of  the  Giant  Garter  Snake. 
We  urged  the  Service  to  look  into  the  adequacy  of  the  protection  afforded  by  California  law. 
We  asked  the  Service  to  look  at  local  land  use  decision-making  to  determine  the  level  of 
protection  afforded  the  Giant  Garter  Snake  by  local  officials.  All  requests  were  denied.  The 
burden  was  immediately  and  totally  shifted  to  our  clients  to  prove  that  the  Giant  Garter  Snake 
was  not  endangered.  In  essence,  the  burden  was  shifted  at  the  start  of  the  process  based  upon 
the  presumption  that  the  Giant  Garter  Snake  was  indeed  endangered,  merely  because  a 
scientifically  deficient  petition  was  filed  with  the  U.S.  Fish  and  Wildlife  Service. 

Thus,  if  we  were  to  discover  the  truth,  we  were  left  with  no  alternative.  We  would  need 
to  fund  these  essential  fundamental  studies.  This  endeavor  has  proven  to  be  enormous,  both  in 
man  hours  and  in  cost.  While  perhaps  somewhat  small  in  comparison  to  stories  we  have  heard 
about  proposed  listings  of  other  species,  to  date  our  clients  have  spent  approximately  three 
quarters  of  a  million  dollars  in  an  effort  to  seek  the  truth  about  this  species. 
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Our  clients  engaged  an  internationally  known  consulting  firm  to  commence  a  study  of  the 
range  and  population  of  the  Giant  Garter  Snake  during  its  active  season  in  the  summer  of  1992. 
(The  Giant  Garter  Snake  hibernates  during  the  winter.)  While  having  only  a  limited  time  in 
«^ch  to  make  this  study,  the  results  nevertheless  demonstrated  that  the  actual  range  of  the  Giant 
Garter  Snake  was  larger  than  ever  before  reported.  In  essence,  the  range  of  the  Giant  Garter 
Snake  appears  to  have  expanded  as  the  result  of  rice  farming  practices  to  the  furthest  northerly 
ends  of  the  Sacramento  Valley.  At  least  six  new  extant  locations  were  identified  as  a  result  of 
this  one  limited  study. 

Another  firm  was  also  retained  to  conduct  a  comprehensive  search  and  analysis  of  all 
literature  and  evidence  available  in  the  field  relative  to  the  Giant  Garter  Snake.  This  effort 
involved  combing  the  published  literature,  a  detailed  review  of  California  State  Department  of 
Fish  and  Game  and  U.S.  Fish  and  Wildlife  Service  files  on  the  Giant  Garter  Snake,  a  review 
of  all  survey  work  conducted  relative  to  the  Giant  Garter  Snake,  and  a  review  of  all  major 
development  projects  in  the  recent  past  situated  in  the  localities  where  the  Giant  Garter  Snake 
is  known  to  exist.  The  results  of  this  effort  were  published  in  a  lengthy  document  that  all  have 
recognized  to  be  the  most  comprehensive  collection  and  analysis  of  data  ever  promulgated  on 
this  species. 

From  the  beginning  and  continuing  to  the  present,  our  firm,  our  consultants  and  our 
clients  have  taken  an  active  role  in  this  effort.  We  have  not  sat  idly  on  the  sidelines.  We  have 
communicated  at  every  possible  opportunity.  We  have  attempted  to  communicate  with  local 
officials  of  the  U.S.  Fish  and  Wildlife  Service,  although  generally  with  little  success.  There  has 
never  seemed  to  be  much  interest  in  having  a  dialogue  on  this  matter.  We  have  also 
communicated  with  the  regional  offices  in  Portland  and  with  the  national  office  in  Washington, 
D.C.  Many  trips  have  been  made  over  the  last  18  months.  I  suspect  that  we  are  becoming 
reasonably  well  known  in  the  corridors  of  the  Department  of  Interior. 
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I  stated  earlier  that  our  quest  in  embarking  on  this  effort  was  to  find  the  truth.  We  did 
not  know  at  the  outset  whether  the  Giant  Garter  Snake  merited  listing  as  a  federally  endangered 
q)ecies.  However,  we  clearly  were  concerned  with  the  inadequacy  and  integrity  of  the  evidence 
contained  in  the  proposed  listing. 

While  certainly  not  a  decision  for  this  subcommittee  to  make,  I  can  tell  you  that  the 
results  of  our  study  and  analysis  have  demonstrated  unequivocally  that  the  Giant  Garter  Snake 
is  not  endangered,  but  is,  in  actuality,  flourishing  in  Northern  California.  We  have  determined, 
for  instance,  that  when  the  Giant  Garter  Snake  was  initially  listed  as  a  state  protected  species  in 
1971,  there  were  only  eleven  known  extant  locations  for  the  Giant  Garter  Snake  in  the  entire 
state.  In  the  approximate  twenty-year  period  since  that  time,  we  can  demonstrate  that  the 
number  of  known  extant  locations  for  the  Giant  Garter  Snake  has  grown  to  one  hundred  twenty- 
seven.  Moreover,  it  has  been  clearly  documented  that  while  there  has  been  a  reduction  in  the 
original  habitat  for  the  Giant  Garter  Snake  comprised  of  the  naturally  occurring  marshlands  of 
the  Central  Valley,  the  Giant  Garter  Snake  has  adapted  exceedingly  well  to  the  reclaimed  lands 
of  the  Northern  Sacramento  Valley  which  are  utilized  for  rice  farming.  The  best  available  dau 
on  the  size  of  the  Giant  Garter  Snake's  historical  habitat  ranges  from  500,000  acres  to  1,000,000 
acres.  Current  Giant  Garter  Snake  habitat  has  been  calculated  as  608,830  acres,  which  is  well 
within  the  range  of  the  historical  habitat  size. 

I  will  not  engage  in  further  testimony  on  whether  the  Giant  Garter  Snake  merits  listing. 
Suffice  it  to  say,  that  our  clients'  diligence  and  significant  financial  investment  have  yielded  solid 
scientific  evidence  far  beyond  that  contained  in  the  proposed  listing  or  identified  by  the  U.S. 
Fish  and  Wildlife  Service.  In  sum,  what  our  clients  have  done  is  what  should  have  been  done 
by  the  Service. 

The  quest  for  the  truth,  as  I  have  said,  has  not  been  an  easy  task.  One  of  the  first  things 
that  we  attempted  to  do  was  to  locate  scientists  who  would  be  willing  to  undertake  the 
assignment  of  conducting  field  surveys,  performing  research  and  analyzing  the  scientific  data. 
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While  we  eventually  were  able  to  retain  people  of  significant  merit  and  excellent  credentials,  it 
was  not  easy.  We  discussed  the  assignment  with  numerous  scientists  both  in  the  public  and 
private  sector.  For  instance,  we  consulted  with  a  group  of  professors  at  the  University  of 
California,  Davis.  We  did  not  ask  them  or  any  of  the  scientists  we  contacted  to  achieve  any 
particular  result,  except  to  perform  a  thorough  study  and  provide  us  with  a  reasoned  and  fair 
analysis.  We  were  repeatedly  rejected.  We  were  not  rejected  because  the  fees  were  too  low 
or  the  assignment  was  too  large.  We  were  rejected  because  we  were  told  by  many  that  their 
professional  careers  rested  upon  their  ability  to  obtain  grants  and  contracts  from  the  U.S.  Fish 
and  Wildlife  Service  and  the  California  Department  of  Fish  &  Game.  To  serve  us,  we  were 
told,  would  be  equivalent  to  heresy  and  they  would  effectively  be  blackballed  from  further  work 
in  the  public  sector  -  the  sector  which  most  predominantly  funds  such  activities.  Such 
intimidation  and  practices  have  no  place  in  the  scientific  community  and  are  reminiscent  of  the 
1950's.   This  Environmental  McCarthyism  must  be  stopped  if  the  truth  is  a  goal. 

Another  part  of  our  initial  quest  for  the  truth  was  an  effort  to  obtain  all  of  the  documents 
in  the  possession  of  the  U.S.  Fish  and  Wildlife  Service  relative  to  the  Giant  Garter  Snake.  This 
certainly  seemed  like  a  sensible  task  and  one  which  should  be  conducted  at  the  genesis  of  any 
study.   It,  too,  proved  to  be  a  nightmare. 

While  the  local  office  allowed  us  to  informally  look  at  certain  files,  we  were  not  at  all 
confident  that  these  files  represented  the  totality  of  information  held  by  the  Service.  This 
seemed  particularly  true  since  information  published  in  the  proposed  listing  could  not  be  located 
as  a  result  of  this  informal  review.  Thus,  on  April  13,  1992,  our  office  made  a  formal  Freedom 
of  Information  Act  (FOIA)  request  for  the  administrative  record  of  decision,  as  well  as  copies 
of  all  materials  relied  upon  as  supporting  authority  in  the  proposed  rule. 

Despite  the  requirement  under  the  law  to  respond  within  ten  business  days  after  receipt 
of  a  FOIA  request,  no  response  was  received  until  May  22,  1992  when  a  portion  of  the 
requested  documents  were  sent  to  us.  However,  it  was  not  until  May  29,  1992  that  the  Service 


07/02/93--5-f 
T2817.DOC 


231 


provided  us  with  what  it  deemed  to  be  a  complete  set  of  documents.  It  is  noteworthy  that  this 
response  was  just  three  days  before  the  only  public  hearing  ever  held  on  this  matter.  Moreover, 
a  review  of  these  documents  demonstrated  that  the  package  was  incomplete  in  that  documents 
which  we  knew  to  exist  were  not  forwarded. 

On  June  15,  1992,  our  office  made  a  second  FOIA  request  on  the  Service  requesting 
specific  information  that  the  Service  may  have  relied  upon.  We  also  requested  a  signed  copy 
of  the  draft  proposed  rule.  However,  once  again,  no  response  to  the  second  FOIA  request  was 
forthcoming  during  the  statutory  time  frame.  Thus,  on  July  10,  1992,  we  sent  a  follow-up  letter 
requesting  a  response  to  our  request.  On  July  14,  1992,  we  received  a  telephone  call  from  the 
Portland  Regional  Office  FOIA  Officer  stating  that  he  had  been  just  hired  three  weeks  ago  and 
could  not  respond  to  our  request.  Thereafter,  on  July  24,  1992,  the  Service  responded  by  saying 
that  it  had  no  documents  in  its  files  concerning  the  matters  we  had  requested,  including  the  draft 
proposed  rule.  Since  we  strongly  believed  that  answer  to  be  false,  we  filed  an  administrative 
appeal  of  this  denial  on  August  7,  1992. 

On  September  3,  1992,  the  U.S.  Fish  and  Wildlife  Service  FOIA  Appeals  Officer  in 
Washington,  D.C.  sent  us  a  letter  in  which  he  stated  that  the  matter  had  been  referred  to  the 
Office  of  the  Solicitor  for  legal  review.  While  he  stated  that  this  referral  could  be  deemed  a 
denial,  thus  granting  us  the  right  to  sue,  he  would  prefer  that  we  wait  until  the  Solicitor  fmished 
his  review.   Prudence  and  cost  considerations  dictated  that  we  wait. 

Interestingly,  on  September  28,  1992,  the  Washington,  D.C.  office  of  the  Service  finally 
sent  us  a  copy  of  the  signed  version  of  the  proposed  rule  showing  the  internal  approvals  which 
had  been  obtained  from  upper  levels  of  management  in  the  Service.  A  subsequent  letter  from 
the  Appeals  Officer,  dated  October  6,  1992,  informed  us  that  the  Solicitor's  Office  had 
instructed  the  Service  to  provide  additional  information  by  the  middle  of  October  of  1992. 
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Since  we  heard  nothing  further,  we  sent  another  letter  to  the  Appeals  Officer  on 
November  24,  1992.  In  response,  we  received  a  letter  dated  December  11,  1992,  from  the 
Appeals  Officer  advising  us  that  the  Solicitor's  Office  was  inundated  with  FOIA  appeals  and  had 
not  yet  reviewed  ours. 

Finally,  on  March  30,  1993,  we  finally  received  a  copy  of  the  Solicitor's  decision  on  our 
appeal.  That  decision  granted  our  i^peal  and  ordered  the  Sacramento  Field  Office  and  Portland 
Regional  Office  to  once  again  search  their  files  and  provide  us  with  the  requested  information. 
This  was  more  than  nine  months  after  our  second  FOIA  request  was  made  on  June  IS,  1992. 
Moreover,  it  was  well  past  the  statutory  one-year  deadline  for  the  Service  to  issue  a  final  rule! 

On  May  7,  1993,  the  Portland  Regional  Office  sent  us  a  list  of  materials  it  now  has  in 
its  file.  There  were  eight  articles  and  studies  produced  which  we  had  never  seen  before  and 
which  were  never  mentioned  in  the  proposed  rule.  We  requested  them  and  the  Portland  office 
promised  to  send  them  out  the  next  day.  They  were  never  sent,  in  spite  of  repeated  promises 
throughout  the  month  of  May.  Finally,  the  Service  offered  to  let  us  make  our  own  copies  of 
these  documents  at  the  Sacramento  Field  Office.  When  we  contacted  the  Sacramento  Field 
Office,  we  were  delayed  for  over  two  weeks.  Finally,  on  May  28,  1993,  we  were  allowed  to 
copy  the  documents.  Coincidentally,  perhaps,  the  day  before  the  Portland  Regional  Office 
mailed  us  copies  of  the  documents. 

While  this  is  a  long  and  perhaps  somewhat  convoluted  history  of  our  efforts  to  utilize  the 
Freedom  of  Information  Act  process  to  obtain  documents,  it  is,  I  believe,  demonstrative  of  the 
treatment  which  we  and  the  public  receive  at  the  hands  of  the  Service.  If  the  Freedom  of 
Information  Act  process  is  to  have  any  meaning  at  all,  it  must  provide  for  timely  response  and 
receipt  of  documents  so  that  the  public  can  meaningfully  engage  in  the  listing  debate.  The  Fish 
and  WUdlife  Service  can  have  no  proprietary  interests  in  such  data.  This  is  a  public  process, 
and  only  an  informed  public  can  adequately  participate.  It  is  unconscionable  that  much  of  the 
data  was  not  delivered  until  three  days  before  the  only  public  hearing  ever  held  and  even  more 
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unconscionable  that  other  significant  data  was  not  obtained  until  well  after  the  end  of  our  ability 
to  comment  and  even  after  the  statutory  deadline  for  the  listing  decision. 

Timeliness,  however,  does  not  appear  to  be  the  hallmark  of  the  administration  of  the 
Endangered  Species  Act.  For  instance,  the  one  and  only  hearing  scheduled  on  this  matter  was 
held  on  June  1,  1992,  the  eve  of  the  California  primary.  Not  only  did  this  effectively  preclude 
many  elected  officials  from  involvement  in  the  hearing,  but  the  notice  for  this  hearing  was  not 
published  in  the  Federal  Register  until  May  15,  1992.  Because  of  the  Memorial  Day  holiday, 
this  provided  only  nine  business  days  for  members  of  the  public  to  prepare  for  this  one  and  only 
hearing. 

More  important  on  the  issue  of  timeliness,  however,  is  the  fact  that  as  I  sit  before  you 
today,  there  has  still  been  no  decision  made  on  the  listing  of  the  Giant  Garter  Snake.  This  is 
true  despite  the  statutory  mandates  for  making  a  decision  within  one  year  of  publication  of  the 
proposed  regulation.  No  extensions  have  been  sought,  nor  have  any  been  granted.  Despite  our 
repeated  requests  in  meetings  with  officials  of  the  U.S.  Fish  and  Wildlife  Service  and  their 
repeated  promises  to  meet  new  deadlines,  all  have  come  and  gone  and  yet  we  sit  with  no 
decision.   This  appears  to  be  a  purgatory  from  which  there  is  little  redemption. 

While  perhaps  a  bit  anecdotal,  I  believe  that  it  is  also  important  to  note  how  difficult  it 
was  to  even  deliver  our  consultant's  studies  and  analyses  to  the  U.S.  Fish  and  Wildlife  Service. 
When  these  documents  were  completed,  I  telephoned  the  Assistant  Regional  Director  in  Portland 
to  arrange  a  time  and  place  for  delivery.  I  offered  to  fly  to  Portland  to  personally  deliver  them. 
I  was  advised  that  both  the  Assistant  Regional  Director  and  the  Regional  Director  would  be  in 
Sacramento  the  next  week  and  that  I  should  call  the  Director  of  the  Field  Office  to  schedule  an 
^pointment.  When  I  was  finally  able  to  reach  the  Supervisor  of  the  Field  Office,  I  was  told 
that  he  was  not  sure  that  such  a  meeting  would  be  appropriate.  I  assured  him  that  I  had  acted 
as  instructed.  I  was  told  that  I  would  be  contacted  before  the  Regional  Director's  visit.  I  was 
not.  My  phone  calls  went  unanswered.  Thus,  through  a  bit  of  investigation,  I  located  the  hotel 
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where  the  Regional  Director  was  staying  and  had  a  letter  delivered  to  him  requesting  a  meeting 
so  that  I  could  deliver  these  important  documents.  When  the  next  day  came  and  I  had  still 
received  no  response,  I  decided  to  personally  go  to  the  Sacramento  Field  Office.  This  I  did  and 
I  sat  until  I  was  granted  a  brief  audience  in  order  to  deliver  these  materials.  While  this  was 
Kmiewhat  of  a  humbling  experience,  and  a  bit  of  humility  is  good  for  all  of  us,  the  fundamental 
bdiavior  was  rude  and  an  ina^ropriate  way  to  treat  any  member  of  the  public. 

Having  provided  you  with  the  terrible  tale  of  our  experiences,  allow  me  now  to  offer 
some  modest  recommendations  for  changes  which  I  believe  should  be  made  to  the  Act  and  to 
its  administration: 

1.  The  Act  must  define  clearly  what  Is  meant  by  the  term  "best  available 
scientific  and  commercial  data".  Not  all  data  is  relevant.  Not  all  data  is 
material.  Not  all  data  rises  even  to  the  lowest  threshold  of  being  evidence. 
Anecdotal  data  has  little,  if  any,  legitimate  role  in  making  these  critical  decisions. 
Data  claimed  to  be  scientific  must  be  derived  from  the  use  of  the  scientific 
method  and  generally  recognized  and  accepted  scientific  protocols.  Data  and 
studies  should  be  from  published  or  other  scientific  sources.  Likewise, 
commercial  data  should  be  derived  from  published  or  other  written  sources.  Any 
reliance  upon  unpublished  data,  regardless  of  the  veracity  or  expertise  of  the 
source,  should  be  avoided  and  discouraged.  A  proposed  rule  should  be  strictly 
prohibited  fix>m  relying  in  any  substantial  way  upon  unpublished  data.  Reliance 
upon  personal  comments  to  support  a  proposed  rule  should  be  strictly  prohibited. 
Blind  peer  review  should  be  instituted  to  review  all  data  and  analyses.  Qualified 
experts  should  be  retained  and  should  have  no  financial  ties  to  the  U.S.  Fish  and 
Wildlife  Service.  This  blind  peer  review  should  be  published  so  that  it  is 
available  to  the  public. 


07/02/93--5-f 
12  T2817.DOC 


^ 


235 


2.  Standards  should  be  established  for  the  use  of  expert  witnesses  or 
expert  authorities  by  the  U.S.  Fish  and  Wildlife  Service  in  listing  decisions. 
These  standards  should  be  the  same  as  those  established  by  the  Federal  Rules  of 
Evidence  and  important  decisions  interpreting  these  Rules.  The  Service  should 
be  required  to  follow  rules  which  have  been  designed  to  ensure  the  truth  and 
veracity,  as  well  as  the  qualifications,  of  a  person  whose  opinion  is  entitled  to  the 
weight  of  an  expert.  At  a  minimum,  expert  witnesses  should  be  required  to 
provide  written  comments  prior  to  the  public  comment  period  so  that  the  public 
can  review,  analyze  and  comment  upon  these. 

3.  The  Act  should  be  amended  to  provide  an  explicit  statement  under  16 
U.S.C.  fil533(b)(3)(C)(U)  that  judicial  review  is  available  not  only  to  challenge 
a  decision  of  the  Service  not  to  list  a  species,  but  also  to  challenge  a  Service 
determination  that  a  particular  species  should  be  listed.  There  can  be  no 
legitimate  public  interest  served  by  creating  an  uneven  playing  field  in  court.  A 
decision  to  list  should  be  able  to  withstand  the  same  level  of  judicial  scrutiny  as 
a  decision  not  to  list.  In  addition,  the  Act  should  specify  that  the  same  standard 
of  proof  is  ^plicable  in  either  instance.   Fairness  demands  nothing  less. 

4.  The  Act  must  balance  and  take  into  account  the  economic  impacts  of 
listing  decisions  and  critical  habitat  designations.  Despite  the  intent  of  the  Act, 
it  is  rare  indeed  that  the  U.S.  Fish  and  Wildlife  Service  designates  critical  habitat 
until  long  after  a  listing  determination  is  made.  Such  a  procedure  all  but 
eliminates  the  ability  to  effectively  balance  the  economic  impacts  of  a  listing 
decision.  While  such  decisions  will  undoubtedly  be  difficult  to  make,  the 
economic  impacts  and  the  effect  on  man  must  be  a  factor  which  is  considered. 
Moreover,  the  failure  to  designate  critical  habitat  at  an  early  point  places  a  cloud 
over  vast  quantities  of  land  for  long  periods  of  time.  Such  a  cloud  effectively 
amounts  to  a  temporary  taking  of  property.    This  has  a  dramadc  and  n^ative 
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impact  on  property  owners.  Moreover,  it  severely  curtails  the  ability  of  local 
elected  officials  to  exercise  the  one  last  remaining  area  of  local  control,  land  use 
decision-making. 

5.  A  refusal  by  the  U.S.  Fish  and  Wildlife  Service  to  designate  critical 
habitat  for  proposed  listing  should  not  be  allowed  on  the  grounds  of  potential 
vandalism  or  collection  of  the  species  unless  there  are  documented  instances 
of  this  occurring.  Actual  incidents  of  vandalism  or  collection  must  be  shown  as 
an  ongoing  pattern  before  these  factors  can  be  relied  upon  by  the  Service  to  defer 
a  designation  of  critical  habitat.  A  review  of  proposed  listings  demonstrates  that 
this  determination  is  frequently  relied  upon  by  the  Service  merely  as  a  ploy  to 
avoid  the  early  determination  of  critical  habitat. 

6.  The  listing  process  needs  to  be  made  more  open  to  the  public  and 
subject  to  public  scrutiny.  All  internal  reports,  studies,  memoranda  and  other 
documents  developed  by  or  used  by  the  Service  in  reaching  a  listing  decision 
should  be  freely  available  to  the  public.  No  claim  of  privilege  should  be  attached 
to  them  under  any  provision  of  the  Freedom  of  Information  Act  as  a  purely 
decision-making  document  or  draft.  This  should  not  be  an  adversarial  process, 
but  one  which  seeks  the  truth.  The  truth  can  only  be  compromised  by  non- 
disclosure. 

7.  Public  hearings  should  be  held  as  a  matter  of  right.  The  public  should 
not  have  to  beg  that  a  public  hearing  be  held.  At  least  one,  if  not  more,  public 
hearing  should  be  held  so  that  the  public  can  attend,  hear  the  testimony  and 
participate  fully.  Moreover,  the  rules  for  the  public  hearing  which  provide  that 
there  will  be  a  "dialogue"  between  U.S.  Fish  and  Wildlife  Service  officials  and 
the  public  should  be  followed.  In  practice,  there  is  no  dialogue,  but  merely 
stone-faced  chairing  of  a  meeting  and  acceptance  of  documents. 
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8.  A  Ustins  decision  should  not  be  based  upon  speculation  about  future 
loss  of  habitat.  This  area  provides  one  of  the  most  subjective  and  abused  areas 
of  the  administration  of  the  Act.  It  is  gross  speculation  to  predict  Bgnificant 
future  loss  of  habitat.  Such  speculation  ajipears  to  often  be  tainted  by  desires  to 
control  land  use  as  opposed  to  the  protection  of  species.  The  decision  should  be 
based  on  loss  of  actual  habitat  currently  being  used  by  the  species  in  question. 

9.  A  reasonable  baseline  needs  to  be  determined  when  a  comparison  is 
being  made  for  purposes  of  demonstrating  that  there  has  been  a  destruction, 
modification  or  curtailment  of  habitat.  Using  the  estimated  extent  of  habitat 
at  some  date  in  the  historical  past  is  subject  to  gross  abuse  by  the  Service.  For 
instance,  in  the  case  of  the  Giant  Garter  Snake,  the  Service  went  back  to  the 
estimated  extent  of  generic  habitat  in  California  during  the  1840's,  not  the 
specific  habitat  type  used  by  the  Giant  Garter  Snake.  Using  this  method  yields 
a  guaranteed  result  that  a  diminution  in  size  of  the  historical  pristine  habitat  will 
be  found  virtually  every  time.  Such  a  method  skews  the  decision  making.  It 
invariably  supports  the  conclusion  that  the  species  has  suffered  a  tremendous  loss 
of  habitat  and  should  be  protected. 

10.  The  Act  should  provide  compensation  to  private  property  owners 
whose  land  is  deemed  to  constitute  critical  habitat  for  an  endangered  species. 

It  must  be  recognized  that  it  is  rare  that  any  one  individual  would  own  all  the 
land  that  once  constituted  the  entire  range  of  any  particular  species.  The  current 
property  owner  is  usually  a  victim  of  prior  practices  that  have  now  caused  a 
species  to  exist  solely  or  predominantly  on  his  or  her  land.  That  property  owner 
should  not  be  forced  to  pay  for  the  prior  actions  of  many.  If  the  purpose  of  the 
Act  is  of  such  national  importance,  then  the  entire  public  should  help  pay  the 
costs,  not  just  the  individual  landowner. 
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11.  The  Act  should  apply  only  to  species,  not  to  subspecies  or  local 
populations/  varieties  of  a  widespread  species.  The  Act  has  created  an  impetus 
to  over  divide  species  into  subspecies,  which  because  of  their  smaller  population 
size  and  range,  then  become  candidates  for  protection  as  endangered  or 
threatened.  This  push  to  "split"  species  into  smaller  and  smaller  discrete  groups 
is  oftentimes  driven  by  the  "publish  or  perish"  dictates  of  the  academic 
community.  Consequently,  there  is  a  great  deal  of  academic  research  devoted  to 
detecting  minor  genetic  differences  in  order  to  create  a  new  species  out  of  a  race, 
variety  or  local  population  of  an  otherwise  widespread  species. 

Finally,  I  would  like  to  comment  briefly  on  the  current  trend  of  attempting  to  identify 
broad  habitat  areas  as  ecosystems  or  as  habitat  conservation  or  maintenance  plans.  Such  a 
system  has  certain  attractions  to  be  sure.  Planning  certainty  could  be  achieved  if  proper  surveys 
were  done  at  an  early  date  so  that  local  governments  and  property  owners  would  be  aware  of 
sensitive  areas.  It  may  also  be  easier  to  find  appropriate  sources  of  public  and  private  funding 
for  such  broad  habitat  areas,  if  they  are  clearly  defined  and  mitigation  fees  are  instituted. 
Moreover,  at  least  from  a  lay  level,  it  would  appear  that  such  ecosystems  could  and  should 
provide  habitat  for  multiple  species,  thereby  eliminating  the  single  species  and  single  project 
mitigation  approach. 

We  must,  however,  be  cautious.  The  opportunities  for  abuse  are  enormous.  Such  a 
system  could  be  little  more  than  a  land  grab  by  those  opposed  to  growth.  The  efforts  could  be 
to  acquire  as  much  land  as  possible  in  the  public  or  quasi-public  domain  while  providing  little, 
if  any,  compensation  to  the  property  owner.  Moreover,  the  public  policy  question  of  who  pays 
must  be  addressed.  The  historical  practice  of  placing  all  of  the  burden  on  new  development 
ignores  the  sins  of  the  past  and  tends  to  relegate  the  protection  of  species  to  a  lesser  position  in 
our  national  priorities.  There  must  also  be  a  careful  look  at  existing  federal  and  state  habitat 
refuges.  Clear  documentation  exists  that  these  areas  are  not  being  properly  managed  and  that 
existing  opportunities  for  significant  mitigation  are  not  being  utilized  by  those  who  are  entrusted 
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with  this  obligation.  Finally,  if  these  broad  based  habitat  approaches  are  to  be  utilized,  there 
must  be  finality  to  them.  Discovery  at  a  later  date  of  additional  or  new  threatened  or 
endangered  q)ecies  in  areas  for  which  mitigation  plans  have  been  created  should  not  form  the 
basis  for  making  further  exactions  from  landowners.  The  public's  faith  and  confidence  in  such 
a  system  would  be  eroded  or  destroyed  if  this  were  permitted  to  occur. 

In  closing,  I  wish  to  thank  the  Chairman  and  the  Members  of  the  Subcommittee  for  this 
opportunity  to  present  testimony.  As  a  lawyer,  I  have  never  shied  away  from  good,  solid,  fair 
arguments  and  differences  of  opinion.  However,  my  journey  into  the  Endangered  Species  Act 
has  demonstrated  that  there  is  not  fundamental  fairness,  that  there  is  bias  and  that  there  are 
conflicts  of  interest  -  all  of  which  seem  to  be  masked  in  the  name  of  science.  No  right  thinking 
person  should  argue  with  the  basic  intent  of  the  Endangered  Species  Act.  We  must  all  serve  to 
protect  and  nurture  these  threatened  and  endangered  species.  A  reverence  for  life  and  a  respect 
for  science  demands  no  less.  However,  one  must  question  whether  the  administration  of  this 
Act  has  abandoned  science  for  the  sake  of  political  science. 
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Endangered  Habitats  League 

Dedicated  to  the  Protection  of  Coastal  Sage  Scnib  aud  Other  Threntet\ed  Ecosystems 

Dan  Silver  •  Coordinator 
8424A  Santa  Monica  Blvd.  #592 
Los  Angeles,  CA  90069 
TEL/FAX  213  •  654  •  1456 


TESTIMONY  BEFORE  THE  HOUSE  MERCHANT  MARINE  AND  FISHERIES  COMMITTEE 
SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES 

JULY  7,  1993 

Honorable  Chairman  and  Representatives,  thank  you  for  this  opportunity  to  address 
Endangered  Species  Act  and  habitat  planning  issues.  Given  that  California  is  the  epicenter  of 
extinction  in  the  continental  United  States,  you  have  come  to  the  right  place.  Our  organization,  the 
Endangered  Habitats  League,  is  an  alliance  of  groups  and  individuals  dedicated  to  conservation  of 
the  coital  sage  scrub  ecosystem,  which  contains  the  recendy  listed  California  Gnatcatcher.  We 
seek  cooperative  solutions  which  reconcile  environmental  and  economic  needs,  and  are  active 
participants  in  six  comprehensive  planning  efforts  in  Orange,  San  Diego,  and  Riverside  Counties. 

In  Southern  California,  diverse  interests  have  reached  a  powerful  consensus:  The  best 
approach  to  endangered  species  problems  is  prevention,  via  proactive,  multiple  species  planning. 
Developers  avoid  successive  listings,  and  conservationists  obtain  meaningful  conservation.  But  if 
you  take  only  one  point  away  from  this  hearing,  it  should  be  this:  The  innovative  solutions  we 
seek  in  California,  and  the  cooperation  we  are  experiencing,  would  never  occur  without  today's 
strong  Endangered  Species  Act  To  weaken  the  currently  tough  provisions  of  the  Aa  would 
eliminate  the  motivation  necessary  to  engage  in  the  process,  and  doom  proactive  planning  to 
failure. 

In  Southern  California,  our  problems  lie  on  private,  not  public,  lands.  We  struggle  against 
habitat  fragmentation,  limited  options,  high  land  values,  multiple  jurisdictions,  and  the  momentum 
of  massive  planned  development.  We  are  so  far  into  the  crisis  that  the  obstacles  seem 
overwhelming.  We  have,  however,  learned  lessons  which  may  help  improve  the  system. 

First,  any  balance  between  environmental  and  economic  needs  can  only  be  sought  on  the 
regional  scale.  The  small-scale,  single-project  habitat  conservation  plans  (HCPs)  we  often  see  are 
part  of  the  problem.  They  neither  satisfy  conservation  goals  nor  serve  the  interests  of  the 
applicant,  for  they  are  expensive,  slow,  and  lack  biological  colainty.  Incremental,  piecemeal 
habitat  conservation  plans  foreclose  the  regional  conservation,  mitigation,  and  financing  options 
which  make  long-term  solutions  possible.  Wildlife  agencies  must  stop  expending  limited 
resources  inefficiently  and  ineffectively.  For  the  sake  of  both  property  owners  and  wildlife,  we 
must  do  better. 

We  have  also  learned  that  intervention  at  the  earliest  possible  time  is  essential,  before 
development  pressures,  rare  habitat  requirements,  and  the  demands  of  local  government  decimate 
both  conservation  and  economic  opportunities.  Early  action  is  cost-effective,  allowing  us  to  buy 
conservation  easements  from  working  ranches  instead  of  proposed  subdivisions  from  speculators. 
Early  intervention  also  steers  economic  development  along  more  sustainable  paths,  reducing  future 
conflicts. 
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Finally,  the  State  of  California  Natural  Community  Conservation  Planning  (NCCP) 
program  provides  a  promising  model.  Range-wide  requirements  for  multiple  species  are  set  in 
advance  by  a  Scientific  Review  Panel  of  conservation  biologists.  With  agreed-upon  scientific 
standards  in  place,  local  governments  have  flexibility  in  designing  the  final  conservation  plans,  and 
can  factor  in  local  land  use  needs  and  economics,  and  involve  the  public.  With  a  "front-loaded" 
ecosystem  approach,  wildlife  agencies  can  provide  greater  certainty  for  more  species,  and  more 
timely  results,  which  will  lessen  antagonism  to  the  Act.  The  NCCP  model  also  focuses  upon  the 
identification  of  areas  appropriate  for  development,  for  if  the  patterns  of  sprawl,  automobile 
dependency,  and  grossly  inefficient  use  of  land  are  not  addressed,  the  cycle  of  endangerment  will 
just  leap  elsewhere. 

At  this  time,  however,  there  is  a  huge  gap  between  NCCP  g«5als  and  its  ability  to  achieve 
them.  Under  no  circumstances  can  it  be  considered  an  alternative  to  necessary  regulations  or, 
especially,  to  required  listing  aaions.  The  NCCP  lacks  any  regulatory  authority  of  its  own.  not  to 
mention  a  funding  base,  implementation  tools,  or  a  meaningful  enrollment  system.  It  relies  upon 
the  voluntary  cooperation  of  local  governments,  which  are  notoriously  disinclined  to  protect  natural 
resources.  Only  the  empowerment  of  the  NCCP  by  Secretary  Babbitt's  special  gnatcatcher  rule 
gave  this  innovative  process  a  chance  for  success.  The  appropriate  question  then,  is  if  the  current 
HCP  system  is  flawed,  what  can  the  federal  government  do  to  make  more  comprehensive 
approaches,  like  the  NCCP.  start  sooner  and  work  better. 

The  Studds  reauthorization  bill.  H.R.  2043,  is  an  important  start,  which  we  strongly 
support.  Its  new  provisions  promote  a  multiple  species  approach  for  recovery  plans,  include 
candidate  species,  incorporate  economic  considerations,  investigate  incentives  for  private 
landowners,  foster  partnerships  with  state  and  local  agencies,  and  make  grants  and  loans  for 
planning.  If,  however,  the  benefits  which  would  accrue  from  a  proactive  approach  are  to  be  fully 
realized,  three  additional  steps  should  be  considered. 

First,  the  federal  wildlife  agencies  must  themselves  begin  ecosystem  planning,  not  defer  to 
the  uncertain  initiative  of  others.    A  new.  primary  mission  of  the  U.S.  Fish  and  Wildlife  Service 
must  be  mapping,  advance  planning,  and  reserve  building,  with  a  goal  of  catalyzing  partnerships 
with  state  and  local  agencies.  While  this  will  require  more  staff  and  resources,  it  can  be 
accomplished  in  conjunction  with  the  new  U.S.  Biological  Survey. 

Secondly,  realizing  that  the  sir       liggest  roadblock  in  all  our  planning  efforts  is  the  need 
to  fairly  compensate  property  owners.       should  offer  federal  matching  funds  to  state  and  local 
governments  for  land  acquisition  and  easement  purchase,  as  well  as  reserve  planning  and 
management,  if  these  costs  are  part  of  an  approved  multiple  species  conservation  plan.  There  is  a 
national  responsibility  for  endangered  species  which  must  not  be  abdicated,  and  the  federal  budget 
should  reflect  the  love  Americans  feel  for  their  land,  which  today  it  does  not  A  billion  dollars  a 
year  directed  to  multiple  species  planning  is  a  rock-bottom  figure.  Please  order  an  analysis  to 
identify  funds  to  be  redirected  from  current  federal  programs  which  cause  natural  resource 
destruction,  such  as  the  huge  expenditures  of  tax  dollars  which  subsidize  automobiles,  trucks,  and 
highways.  Our  message  to  you  is  that  if  such  an  expenditure  avoids  future  costly  economic 
conflicts  over  endangered  species,  it  is  a  very  prudent  investment 

Finally,  the  type  of  strong  incentive  needed  to  motivate  local  agencies  to  undertake 
conservation  programs  is  missing,  and  must  be  provided.  Without  forceful  incentives,  I  am 
extremely  pessimistic  that  advance  planning  will  ever  occur.  But  consider  the  genesis  of  the 
pioneering  Multiple  Species  Conservation  Program  (MSCP)  in  San  Diego.  This  comprehensive 
regional  effort  b^an  over  two  years  ago  as  mitigation  for  impacts  associated  with  sewerage  system 
expansion.  The  MSCP  was  required  as  a  condition  of  a  $44  mllion  gram  to  upgrade  water 
treatment  facilities  made  to  the  City  of  San  Diego  Clean  Water  Program  by  the  U.S.  Environmental 
Protection  Agency  (see  attachmeru,  condition  22). 
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I  submit  that  an  effective  way  to  provide  the  necessary  incentives  to  begin  conservation 
planning  prior  to  endangered  species  listings  is  to  incorporate  the  Clean  Water  Program  model  into 
provisions  of  the  Endangered  Species  Act.  For  infrastructure  projects  which  lead  to  the  destruction 
of  natural  resources,  receipt  of  desired  federal  dollars  should  be  made  contingent  upon  both 
multiple  species  planning  and  implementation.  Such  measures  are  appropriate  and  justified  as 
partial  mitigation  for  the  long-term  and  growth-enabling  impacts  of  many  highway  projects,  as  well 
as  for  water  delivery  and  treatment  And  judging  from  the  San  Diego  experience,  this  technique 
works. 

I  would  also  add  that  incentives  will  be  most  effective  if  applied  to  patterns  of  development 
as  well  as  to  conservation,  for  if  land  is  used  more  efficiently,  less  land  needs  protection.  Thus, 
taxpayers  should  not  subsidize  local  infrastructure  expansion  unless  it  is  tied  to  1)  implementing 
multiple  species  conservation  plans,  and  2)  adopting  sustainable  land  use  policies,  such  as  higher 
residential  densities,  infill,  redevelopment,  reduction  of  sprawl,  and  development  oriented  to  rapid 
transit. 

If  our  agricultural  lands  and  natural  habitats  are  to  be  saved,  and  endangered  species  "train 
wrecks"  avoided,  there  is  no  magic  wand  to  be  waved.  We  need  wildlife  agency  initiative,  a 
federal  share  of  the  funding,  and  strong  incentives  to  plan  proactively.  If  prevention  of  endangered 
species  is  federal  policy,  then  government  action  in  terms  of  infrastructure  fmancing  should 
become  consistent  with  that  goal.    You  have  enormous  power  to  promote  ecosystem  planning  via 
the  precious  tax  dollars  now  just  being  given  away. 

In  conclusion,  as  a  first  priority,  please  maintain  a  strong  Act.  Otherwise,  all  is  lost, 
including  the  motivation  to  engage  in  advance  planning.  Then,  go  on  to  take  full  advantage  of  the 
strong  consensus  now  in  place,  and  take  the  firm  steps  needed  to  make  ecosystem  conservation  a 
reality.  We  are  asking  for  your  leadership. 

Thank  you  for  considering  our  views. 
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U^.  ENVIRONMENTAL  PROTECTION  AGENCV 

EPA  ASSISTANCE  AGREEMENT/AMENDMENT 

PART  I  ■  ASSISTANCE  NOTIFICATION  INFORMATION 


5    AGREEMENT  TVPE 


Cooparatlv*  Agtm 


AMinanc*  Amendment 


1.  ASS  \NCE  ID  NO. 

C-06-JO14-140 


3.  DATE  OF  AWARD 

APR  09  1993 


6.  PAVMENT  METHOO 

L-1  Advfto  LlLJ  R«lmburMm«nt 


2.  LOO  NUMBER 


c-q-iz 


4.  MAILING  DATE 

*PR  1  2  1993 


I  L*tt«r  of  CrMlt  _ 


S«nd  P«vnt«nt  R«qu*fl1  To: 

Grants  Management   Sect., 


7.  TYPE  Of  ACTION 

P-2-2  NEW 


I.  neciPiENT 
City   of   San  Diego 
401    "B"   Street.    Suite    1000 
San  Diego,   CA     92101-4230 


EIN  NO. 

95-6000996 


[  ^ONoSels'ibNAL'BISfWtT  " 
Al 


9.  PAYEE 

SAME  AS    ITEM   8. 


10.  neCIPIENT  TYPE 

Municipality 


11.  PnOJECT  UANAOER  ANO  TELEPHONE  NO. 

Richard  Enrlquez 
(619)  533-4273 


12.  CONSULTANT  IVTWT  CoiulnieMan  CronU  0<ll»; 

Sverdrup  Corporation 


13.  ISSUING  OFFICE  (CItr/SUUt 

U.S.  EPA,  Region  9 

Grants  Mangenent  Section,  P-2-2 

75  Hawthorne  Street 

San  Francisco,  CA  9A10S 


14.  CPA  PROJECT/STATE  OPPICER  AND  TELEPHONE  NO. 

Will  Pack    (415)  744-1950 
75  Hawthorne  Street,  W-2-2 
San  Francisco,  CA  94105 


Joe  Jung   (415)  744-1625 


IS.  EPA  CONGRESSIONAL  LIAISON    &  TEL.  NO. 

Barbara  Brooks,  (202)  260-5660 


IS.  STATE  APPL  10  IClMtrtnthon—l 

N/A 


N/A 


17.  FIELD  OF  SCIENCE  18.  PROJECT  STEPfWHT  CO 
Only! 


N/A 


I.  STATUTORY  AUTHORITY 

Public  Law  102-389 

Title  II,  Clean  Water  Act 


M.  REQULATORV  AUTHORITY 

40  CFR.   Pare  31 


21.  STEP  2  «  3  a  STEP  3  (VTWT  CoKtayitaon  Only) 


m.  Trootmont  Lovol 


b.  Projoct  Typo 


c  Trootmont  Precooi 


d.  Slwdgo  Oooign 


N/A 


[.  PROJECT  TITLE  ANO  DESCRIPTION 

North  City  Water  Reclamation  Plant  Project;  Coastal  Cities  Program 
This  is  a  full  award  in  the  amount  of  $44,956,261. 


23.  PROJECT  LOCATION  (An—  Impocfod  6»  Pro/oeO 


Cltv/PIOI 

San  Diego 


Covntv 

San  Diego 


Stoto 

CA 


Congrawional  Olctrict 

41,   43,   44,   45 


I.  ASSISTANCE  PROORAMfCFOA  frofmm  No.  *  TItUI 

66.418  Construction  Grant 


2S.  PROJCCT  PERIOD 

4/9/93        -  6/30/98 


2S.  BUDGET  PERIOD 

4/9/93     -  6/30/98 


.  COMMUNITY  POPULATION  I 

"""'y   2.200.000 


2S.  TOTAL  BUDOET  PERIOD  COST 

$   172,275.095 


29.  TOTAL  PROJECT  PERIOD  COST 

i   172,275,095 


FORMER  AWARD 


THIS  ACTION 


AMENDED  TOTAL 


EPA  Amount  Thia  Actlofl 


44.956.261 


44.956,261 


EPA  tf»-ICIi>d  Amount 


UA#aff«ftcl«d  Pflo*  Y— f  a*lwtc* 


Oxttt  F«d«r»l  Funtft 


R«cto**m  Contribution 


127,318,834 


127,318.834 


SumCo  n  tributi  on 


Lool  CoftirH>uilon 


OThar  ConuU>wilon 


Allowable  Pro|*ct  Con 


t 


Protfrom  Elomont 

GB5W80 
GU5W60 


FY 

92 
93 


Appreo*1atlOn 

68X0103. Q 
68X01 03.  R 


Doc  Control  No. 

J60002 
J20001 


172.275.095 


Account  Numbor 

EGB5099009 
3GH5099009 


172.275.09T 


Otojact  ClOM 

41.11 
41.11 


ObllffotJon/Doetolla.  Ame«<nl 

$     3,152,682 
41,803,579 
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ASSISTANCE  AGREEMENT/AMENDMENT 
CONTINUATION  SHEET 


ID  #  C-06-3014-140 


Completion  of  Construction  6/98 

Initiation  of  Operations  6/98 

Performance  Certification  6/99* 

*  or  one  year  after  Initiation  of  Operations,  whichever  is  sooner 

16.  The  Grantee  agrees  to  comply  with  the  provisions  of  40  CFR  31  Appendix 
A  (0MB  Circular  A-128)  governing  the  audit  of  State,  Local  government 
and  Indian  Tribe  Federal  Assistance  recipients. 

17.  The  grantee  will  comply  with  Federal  Executive  Orders  11988  and  11990, 
concerning  floodplain  management  and  protection  of  wetlands, 
respectively. 

18.  The  Grantee  agrees  to  submit,  within  60  days  of  grant  award,  a  payment 
schedule  for  disbursement  of  grant  funds. 

19.  The  Grantee  will  implement  all  mitigation  measures  documented  in  the 
Grantee's  December  10,  1992  Mitigation  Monitoring  and  Reporting 
Program  plan. 

20.  To  ensure  conformity  with  the  Federal  Clean  Air  Act,  the  Grantee 
agrees  to  comply  with  the  San  Diego  Air  Pollution  Control  District's 
June  30,  1992  Regional  Air  Quality  Strategy. 

21.  To  mitigate  primary  impacts  to  biological  resources,  the  Grantee 
agrees  to  pxirchase  the  30  acre  Del  Mar  Mesa  site  described  in  the 
December  10,  1992  Environmental  Impact  Report  (EIR)  for  the  North  City 
Water  Reclamation  Plant  (DEP  No.  91-0516) .   This  mitigation  site  will 
be  held  by  the  Grantee  as  a  nature  reserve  in  perpetuity  as  described 
in  the  aforementioned  EIR. 


22)T~In  consultation  with  EPA  and  the  U.S.  Fish  and  Wildlife  Service  (FWS) , 
the  Grantee  agrees  to  complete  the  Multiple  Species  Conservation 
Program  (MSCP)  plan  by  December  1,  1993,  and  the  corresponding  MSCP 
implementation  plan  by  January,  1994.   These  dates  can  be  extended  by 
written  agreement  among  the  Grantee,  EPA,  and  FWS.   Upon  completion  of 
the  implementation  plan,  the  Grantee  will  cooperate  with  the  EPA's 
reinitiation  of  incremental  consultations  with  FWS  under  Section  7  of 
the  Federal  Endangered  Species  Act.   Upon  approval  of  the  MSCP 
implementation  plan  by  EPA,  the  Grantee  agrees  to  comply  with  its 
obligations,  if  any,  arising  out  of  the  approved  MSCP  implementation 
plan. 


U.S.  EPA,  REGION  IX,  FORM  909  Page_J£_Of_ 
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Testimony  of  Karen  Scaiborou^ 
Chaii;  Multiple  Species  Conseivaticm  Program  Working  Ckoiq) 

Subcommittee  on  E^ivironment  and  Natural  Resources 

of  the  U.  S.  House  of  Representatives 

Committee  on  Merchant  Marine  and  Fisheries 

Held  Hearing  on  the  Endangered  Species  Act 


Juty  7,  1993 
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Statement  of  Karen  Scarborough 

Chair,  Multiple  Species  Conservation  Program  Working  Group 

Subcommittee  on  Environment  and  Natural  Resources 

Hearing  on  the  Endangered  Species  Act 
July  7,  1993 

Chairman  Studds  and  Members  of  the  Environment  and  Natural  Resources  Subcommittee: 

I  am  Karen  Scarborough,  Chair  of  the  Multiple  Species  Conservation  Program's  (MSCP) 
Working  Group,  appointed  by  the  City  of  San  Diego  to  provide  review  and  input  on  the 
development  of  the  MSCP's  plan.  I  understand  Congressman  Cunningham  testified  before  you 
in  June  and  briefly  explained  the  program  and  it's  intent. 

Mr.  Studds,  as  your  Committee  and  this  Subcommittee  consider  reauthorization  of  the  Act, 
several  specific  changes  or  additions  must  be  considered. 

FIRST:  The  Act  should  place  greater  emphasis  on  the  concept  of  Multiple  Species  Habitat 
Conservation  Plans  (HCP's)  as  a  proactive  way  to  avoid  the  eluded  "train  wrecks".  To  this  end 
it  should: 

*  Clarify  that  pre-listing  authority  for  HCP's  exists,  is  preferred  and  that  these  plans 
may  be  prepared  for  imlisted  species. 

*  Assure  that  the  HCP's  apply  to  multiple  habitat  types  within  a  contiguous  planning 
area. 

*  Specify  that  HCP's  prepared  for  habitats  which  are  home  to  unlisted  species  may 
include  those  species  in  their  conservation  strategies  based  on  a  realistic  level  of 
scientific  data  and  research. 

SECOND:  The  Act  should  expand  the  ability  of  the  Fish  and  Wildlife  Service  to  participate  in, 
encourage  and  approve  HCP's  by  providing  adequate  staffing  and  funding  at  the  regional  and 
field  office  levels  by  creating  a  core  of  personnel  responsible  for  HCP's. 

THIRD:    When  re-authorized,  the  Act   should  create  a  more  flexible  permit  structure  which: 

*  enables  and  encourages  approval  of  large  scale  multiple  species  plans. 

*  authorizes  a  Master  Permit  for  implementation  of  HCP's.  In  this  concept  the 
adopted  large  scale  HCP  provides  the  biological  standards  and  guidelines,  preserve 
design  criteria  and  implementation  requirements  as  well  as  an  implementing 
agreement  for  local  governments  to  comply  with  the  HCP.  Cities  and  County's 
may  then  use  their  normal  development  permitting  process  to  assure  that  both 
private  and  public  projects  comply  with  the  sub-regional  HCP.  This  creation  of 
shared  permit  responsibility  provides  a  substantial  incentive  to  local  governments 
to  implement  the  provisions  of  the  agreements  under  the  Act,  and  makes  them  a 
partner  rather  than  an  advisor  in  habitat  and  species  conservation. 

FINALLY,  the  Act  should  identify  financial  incentives  and  funding  sources  to  encourage 
multiple  species  HCP's.  While  HCP's  provide  the  ability  to  comprehensively  conserve  wildlife 
and  habitat  resources,  multiple  species  HCP's  are  expensive.   In  the  San  Diego  region,  the  four 
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local  governments  sponsoring  these  plans  have  spent  over  $5  million  in  the  last  three  years. 
Through  the  ESA,  the  federal  government  should: 

*  Provide  matching  federal  funds  for  preparation  of  large  scale  HCP's  which  meet 
appropriate  criteria. 

*  Reevaluate  the  national  policies  which  are  preventing  sources  like  the  Land  and 
Water  Conservation  Trust  Fund  from  being  applied  to  help  implement  HCP's 
through  acquisition  of  land. 

*  Permit  the  market  incentives  which  will  cause  implementation  of  HCP's  locally. 
For  example,  when  a  large  scale  HCP  system  is  approved,  taking  of  fragmented 
or  lower  quality  habitat  outside  of  the  preserve  system  in  exchange  for  mitigation 
within  the  system  should  be  facilitated.  This  kind  of  flexibility  has  the  effect  of 
allowing  economic  activity  while  assuring  the  best  habitat  is  saved. 

The  innovative  MSCP  process  we  are  currently  involved  in  includes  ten  cities  and  the  County  in 
developing  a  cooperative  plan  for  a  regional  wildlife  habitat  system  in  the  one  and  a  half  million 
acre  service  area  that  we  share  within  our  sewerage  district.  The  preserve  system  is  intended  to 
set  aside  key  habitats  and  wildlife  areas  in  perpetuity  and  to  guarantee,  in  as  much  as  possible, 
bio-diversity  m  the  San  Diego  area.  It  is  our  intent  to  get  out  ahead  of  the  reaction  mode 
required  by  the  contmued  listing  of  species  by  pro-actively  planning  for  specific  indicator  species 
and  their  habitats.  This  strategy  positively  affects  the  environment  and  the  long  term  ability  to 
site  public  and  private  facilities  and  provides  an  arena  to  work  out  a  balance  between  the 
environment  and  the  economic  concerns  of  the  region.  The  process  is  very  similar  to  a  recovery 
plan  required  within  the  ESA  after  a  species  is  listed,  yet  this  plan  focuses  on  both  listed  and 
unlisted  species  and  creates  a  system  to  conserve  their  habitats  in  a  comprehensive  and  prudent 
way. 

It  is  a  tremendous  challenge  to  provide  guarantees  of  bio-diversity  in  the  San  Diego  region.  Our 
County  has  39  fully  protected  plant  or  animal  species  including  at  least  60%  of  the  US  population 
of  the  recently  listed  Gnatcatcher.  We  have  122  more  candidate  species  and  140  additional 
species  on  the  primary  lists  of  major  conservation  organizations,  totalling  almost  300  species  of 
concern. 

The  MSCP  program  was  well  underway  before  the  Gnatcatcher  was  listed  and  it's  ability  to  be 
listed  as  threatened,  as  opposed  to  endangered,  was  in  a  large  part  due  to  the  documented 
progress  of  our  program.  The  threatened  listing  has  enabled  us  to  continue  planning  by  allowing 
us  some  flexibility  in  where  the  take  will  be  designated  and  ultimately  approved. 

The  challenge  is  intensified  by  our  region's  numerous  land  owners  and  jurisdictions.  A  great 
degree  of  cooperation  and  coordination  has  been  shown  to  date  among  these  entities  in  the  local 
habitat  conservation  planning  process,  though  not  without  considerable  discussion.  The  MSCP, 
which  I  am  involved  in,  is  one  of  four  major  planning  efforts.  The  Multiple  Habitat  Conservation 
Program  in  northern  San  Diego  County,  the  City  of  Carlsbad's  Habitat  Management  Plan,  and 
the  County's  Open  Space  Management  Program  are  all  happening  now  and  together  with  ours 
provide  seamless  coverage  of  the  4200  square  mile  region.  All  four  groups  meet  regularly  as  the 
Regional  Coordinating  Committee. 
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For  the  innovative  multiple  species  programs  underway  in  the  San  Diego  region  to  be  successful, 
the  federal  Endangered  Species  Act  must  anticipate  and  facilitate  their  implementation.  As 
currently  crafted,  this  is  not  the  case.  The  HCP  process  is  a  difficult  one.  New  challenges  and 
problems  and  challenges  are  continually  uncovered.  The  support  of  the  federal  government  is 
needed  for  this  existing  program  to  meets  these  challenges  and  become  a  reality. 

In  conclusion,  I  encourage  the  subcommittee  to  observe  first  hand  the  plans  we  are  creating  and 
the  accomplishments  we  have  already  had  in  habitat  conservation  plaiming.  The  City  of  San 
Diego  would  be  happy  to  host  a  visit  by  the  subcommittee  for  a  working  session  of  the  MSCP 
and  the  other  regional  plans.  We  believe  that  the  Act  should  encourage  this  type  of  pro-active 
plarming  and  would  like  to  show  you  how  it  is  working  in  our  region. 

I  additionally  encourage  you  to  build  methods  to  finance  planning  and  acquisition  into  the  Act, 
and  most  importantly,  to  revamp  regulatory  and  permit  structures  which  make  local  governments 
a  partner  in  implementing  the  purposes  of  the  Endangered  Species  Act.  The  current  regulatory 
structure  of  the  Act  has  caused  acrimony,  economic  hardship,  litigation  and  left  many  issues 
unresolved,  and  in  more  that  a  few  cases,  has  done  little  on  behalf  of  the  species  needing 
protection.  A  new  resolution  of  the  Act  which  encourages  a  partnership  among  governmental 
levels  and  local  public  and  private  sector  interests  should  be  a  goal  of  this  subcommittee. 
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CITY  OF  SAN  DIEGO 
MULTIPLE  SPECIES  CONSERVATION  PROGRAM 

SUMMARY  DESCRIPTION 

July  1993 


On  Monday,  July  29,  1991,  the  San  Diego  City  Council  approved  the  first  of  two 
phases  of  a  Multiple  Species  Conservation  Program  ("MSCP")  as  the  initial  step 
toward  mitigation  of  the  potential  impacts  on  biological  resources  of  the  $1.3  billion 
upgrade  and  expansion  to  the  Metropolitan  Sewerage  System  --  the  Clean  Water 
Program. 

The  first  phase  of  the  MSCP,  a  30-month,  $3  million  planning  effort  funded  entirely 
by  the  City  of  San  Diego,  includes  mapping  of  existing  and  planned  land  uses,  types 
of  vegetation,  and  ownerships  of  263,000  acres  of  vacant  lands  within  and 
immediately  adjacent  to  the  Metropolitan  Sewerage  System  Service  Area.  Much  of 
the  undeveloped  portions  of  this  area  is  vegetated  by  coastal  sage  scrub  and  inhabited 
by  the  California  gnatcatcher,  a  native  bird  recently  listed  as  "threatened"  under  the 
federal  Endangered  Species  Act.  The  maps  will  be  used  to  identify  a  networl<  of 
potential  wildlife  preserves  and  connecting  wildlife  corridors.  Other  tasks  included  in 
the  first  phase  of  the  MSCP  include  population  viability  analyses  of  the  California 
gnatcatcher,  preparation  of  preserve  design  and  preserve  maintenance  criteria, 
identification  of  funding  sources  for  preserve  land  acquisition,  and  development  of  a 
preserve  implementation  plan.  The  first  phase  of  the  MSCP  is  scheduled  to  be 
concluded  in  December  1993. 

An  "MSCP  Working  Group"  was  established  to  assist  City  staff  in  the  development 
of  the  preserve  network  and  implementation  plan.  The  Working  Group  is  made  up  of 
representatives  of  public  agencies  and  land  developers  that  have  plans  for  large,  land- 
intensive  projects  in  the  Metropolitan  Sewerage  System  Service  Area.  Environmental 
and  conservation  organizations  -  Citizens  Coordinate  for  Century  3,  Endangered 
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Habitats  League,  Sierra  Club,  Audubon  Society,  The  Nature  Conservancy,  and  The 
Trust  for  Public  Land  --  also  are  represented  on  the  Working  Group.  Staff  from 
California  Department  of  Fish  and  Game  and  from  the  U.S.  Fish  and  Wildlife  Service 
attend  the  Working  Group  meetings  regularly  to  provide  information  and  guidance  on 
biological  resource  issues  and  laws. 

The  second  phase  of  the  MSCP,  expected  to  begin  in  early  1994,  will  be  the 
acquisition  of  lands  and  the  establishment  and  operation  of  the  wildlife  preserve 
network  planned  in  phase  one. 

Both  phases  of  the  Multiple  Species  Conservation  Program  will  be  well  coordinated 
with  the  growing  number  of  habitat  management  plans  in  Southern  California.  The 
City  of  San  Diego  has  adopted  the  philosophy  that  systematic  resource  management, 
not  instantaneous  crisis  management,  is  the  best  way  to  ensure  the  long-term  survival 
of  all  species,  gnatcatchers  included. 

Persons  interested  in  additional  information  on  the  Multiple  Species  Conservation 
Program  should  contact:  R.  David  Flesh,  MSCP  Project  Manager,  Clean  Water 
Program,  City  of  San  Diego,  600  B  Street,  Suite  500,  San  Diego,  CA  92101,  Tel. 
(619)  533-5262. 
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Jurisdictional 
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Source:  SANDAG 
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CITY  OF  SAN  DIEGO 
MULTIPLE  SPECIES  CONSERVATION  PROGRAM  (MSCP) 

PROGRAM  OUTLINE 


Purposes 

•  Develop  and  implement  a  multiple  species  habitat  conservation  plan  that  will: 

■  Maintain  biodiversity  throughout  the  San  Diego  area 

■  Eliminate  causes  of  local  species  extirpation 

■  Facilitate    mitigation    of   public    and    private    sector    land    development   and 
construction  projects 

■  Expedite  acquisition  of  Federal  and  State  permits  for  land  development  and 
construction  projects 

•  Establish  and  maintain  a  balance  between  preservation  of  the  natural  resources  and 
growth  of  the  regional  economy 

Background 

•  Conceived  two  years  ago  to  plan  for  mitigation  of  the  upgrade  and  expansion  of  the 
sewerage  system  over  the  500,000-acre  Metropolitan  Sewerage  System  service  area 

•  Two  phases: 

■  MSCP  Plan  documentation,  scheduled  to  be  completed  in  January  1994 

■  Implementation,  i.e.,  acquisition  of  land,  scheduled  to  begin  in  1994 

Native  Wildlife  Preserves 

•  Goal  of  the  MSCP  is  to  establish  an  affordable  native  wildlife  preserve  system,  including 
necessary  connecting  corridors 

•  The  preserves  are  being  designed  to: 

Sustain  populations  of  all  sensitive  species  of  plants  and  animals  within  the  region 
Meet  applicable  requirements  of  the  Federal  and  State  Endangered  Species  Acts 
Promote  cooperative  environmental  and  economic  planning 


■ 
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MSCP  WORKING  GROUP  ROLE  STATEMENT 
December  23,  1991 


The  MSCP  Working  Group  has  been  formed  to  advise  the  City  of  San  Diego's  Clean  Water 
Program  on  development  of  the  MSCP  Plan.  Formation  of  this  Working  Group  is  pursuant  to 
mitigation  measures  specified  in  the  Final  Joint  EIR/EIS  for  Secondary  Treatment  System  and 
Associated  Sludge  Management  Facilities,  dated  March  1991. 

We,  the  members  of  the  Working  Group,  represent  sectors  of  the  community  which  will  be 
involved  in  reaching  a  consensus  on  how  the  Plan  is  designed,  financed,  and  implemented.  Each 
of  our  members  is  encouraged  to  share  his/her  expertise  and  to  represent  his/her  organization's 
point  of  view  when  considering  issues  associated  with  the  MSCP  and  when  reviewing  and 
commenting  on  elements  of  the  Plan. 

The  MSCP  Plan  will  be  designed  to  meet  multiple  objectives  of  the  community.  Our 
assumptions  in  advising  the  Clean  Water  Program  during  design  are  threefold:  (1)  that  the  Plan 
will  be  implementable,  equitable,  and  affordable,  (2)  that  the  proposed  wildlife  preserves  are 
likek  to  be  successful,  and  (3)  that  issues  important  to  the  community  have  been  addressed  in 
the  design  and  in  the  manner  in  which  the  Plan  will  be  financed  and  implemented. 


(rev.  9/4-92) 
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MSCP  WORKING  GROUP  MEMBERSHIP 


1.  Karen  Scarborough,  City  of  San  Diego  Mayor's  Office  Chair 

2.  James  E.  Whalen,  Newland  California  Vice-Chair 

3.  Craig  Adams,  Sierra  Club 

4.  Karen  Bartelt-Adams,  Citizens  Coordinate  for  Century  3 

5.  Mary  Lee  Balko,  City  of  San  Diego 

6.  Cameron  Barrows,  The  Nature  Conservancy 

7.  Larry  L.  Eng,  California  Department  of  Fish  and  Game 

8.  Jerry  R.  Boggs,  Naval  Facilities  Engineering  Command 

9.  Constance  Clover-Byram,  McMillin  Communities 

10.  Rob  Cameron,  The  Baldwin  Company 

IL  Diane  B.  Coombs,  San  Dieguito  River  Park  Joint  Powers  Authority 

12.  Leonard  S.  Frank,  Pardee  Construction  Company 

13.  Niall  Fritz,  City  of  Santee 

14.  Joel  Haven,  CaJTrans 

15.  Kevin  Knowles,  The  Trust  for  Public  Lands 

16.  Robert  Leiter,  City  of  Chula  Vista 

17.  Michael  McLaughlin,  San  Diego  Association  of  Governments 

18.  Dennis  Moser,  Alliance  for  Habitat  Conservation 

19.  Jim  Nessel,  City  of  Poway 

20.  Nancy  Gilbert,  U.S.  Fish  and  Wildlife  Service 

21.  Philip  R.  Pryde,  Audubon  Society 

22.  Larry  Purcell,  County  Water  Authority 

23.  Anne  Rast,  County  of  San  Diego 

24.  Robert  Robenhymer,  San  Diego  Metropolitan  Transit  Development  Board 

25.  Don  Rose,  San  Diego  Gas  &  Electric 

26.  Tom  Sheffer,  Construction  Industry  Federation 

27.  Daniel  Silver,  Endangered  Habitats  League 

28.  William  D.  Toone,  San  Diego  Wild  Animal  Park 

29.  William  Witman,  San  Diego  County  Farm  Bureau 

(a:  \list5\woriciume) 
4/23/93 
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TESTIMONY  OF 

CINDY  DOMENIGONI,  CHAIR 

ENDANGERED  SPECIES  COMMITTEE 

CALIFORNIA  FARM  BUREAU  FEDERATION 

TO  THE 

HOUSE  MERCHANT  MARINE  &  FISHERIES  COMMITTEE 

ENDANGERED  SPECIES  ACT  FIELD  HEARING 

JULY  7,  1993 

WOODLAND,  CA 

My  name  is  Cindy  Domenigoni.  I  am  a  fifth  generation  family 
farmer  representing  the  Riverside  County  Farm  Bureau.  As  chairman 
of  the  California  Farm  Bureau  Federation  Endangered  Species 
Committee,  I  am  here  today  also  voicing  the  concerns  of  the  more 
than  75,000  member  families  of  our  federation,  many  of  whom  have 
become  the  innocent  victims  of  the  Endangered  Species  Act. 

I  speak  from  personal  experience  with  the  Endangered  Species 
Act.  More  than  half  of  our  farm's  3100  acres  of  dry  land  wheat, 
barley,  alfalfa  and  beef  cattle  has  been  severely  impacted  by  the 
listing  of  the  Stephens  Kangaroo  Rat  in  1988.  We  have  been  forced 
to  idle  800  acres  of  our  land  due  to  restrictions  even  though  our 
family  has  farmed  and  co-existed  with  the  species  for  the  last 
120  years.  The  federal  protections  afforded  the  rat  have  stripped 
us  of  our  fundamental  property  rights,  diminished  our  land  values 
and  drained  our  farm's  financial  resources. 

We  have  incurred  nearly  $400,000  in  lost  income,  direct  and 
indirect  expenses  due  to  the  K-Rat  restrictions.  Because  of  our 
problems  we  have  had  to  add  biologists,  consultants  and  attorneys 
to  our  farm  payroll,  creating  an  added  production  expense  and 
financial  burden.  It  has  been  an  emotional  and  personal  ordeal 
for  the  three  generations  of  our  family  still  living  on  the  farm. 

Our  family  and  other  farmers  in  the  area  continue  to  pay 
property  taxes  on  lands  we  cannot  use.  If  the  80,000  acres  of  K- 
Rat  preserve  lands  are  removed  from  county  tax  rolls,  it  will 
severely  impact  county  revenues  and  threaten  important  public 
services. 

We  are  one  of  many  family  farms  across  California  that 
unfortunately  share  the  same  type  of  horror  story  I  have 
described.  Protections  for  the  winter-run  Chinook  Salmon  have 
curtailed  pumping  in  the  Glenn-Colusa  and  Anderson-Cottonwood 
irrigation  districts.  Many  fear  the  listing  of  the  Delta  Smelt 
will  inflict  chronic  water  shortages  on  farms  and  cities 
statewide.  And  the  list  goes  on  and  on. 

We  need  to  change  the  law  to  achieve  the  goal  of  species 
protection  without  destroying  the  "critical  habitat"  that  we  call 
family  farms. 
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Farm  Bureau  advocates  sensible  changes  to  devise  a  law  that 
will  work.  The  act  has  failed  in  its  mission  to  recover  species, 
fueled  divisions  among  interest  groups  and  furthered  land  use 
regulations  in  ways  that  the  act's  original  sponsors  never 
dreamed  of. 

We  are  in  a  position  to  offer  practical  solutions  to  these 
problems . 

It's  time  to  recognize  that  farmers  and  ranchers  are 
valuable  allies  in  conserving  and  protecting  our  endangered 
species.  Providing  compensation  will  make  this  partnership 
stronger  and  more  productive  in  species  protection. 

The  way  species  are  listed  is  the  initial  problem.  Under 
current  law,  the  adverse  economic  and  social  impacts  of  a  listing 
not  only  are  not  considered,  they  are  completely  ignored.  The 
federal  government  should  make  a  detailed  economic  study  that 
details  how  local  government,  jobs,  housing  availability  and 
cost,  essential  public  services  and  how  the  quality  of  life  in 
communities  will  be  affected  by  a  proposed  listing.  A  species 
recovery  plan  must  include  the  total  costs  associated  with 
acquisition  of  habitat  and  the  direct  and  indirect  costs 
involved. 

Section  9  of  the  act  prohibits  any  person  from  "taking"  a 
listed  species.  "Taking"  has  been  broadly  interpreted  to  include 
not  only  killing  or  injuring  a  listed  species,  but  also  doing 
anything  that  might  adversely  affect  the  habitat  of  a  species. 
Instead  of  imposing  blanket  restrictions  on  land  uses,  it  seems  a 
wiser  use  of  resources  to  search  for  ways  for  both  species  and 
man  to  co-exist. 

A  requirement  for  peer  review  would  help  ensure  the  best 
scientific  evidence  is  used  to  determine  if  a  species  needs 
protection.  Too  often,  these  decisions  are  made  on  sketchy  or 
incomplete  information.  Consideration  also  needs  to  be  given  to 
the  status  in  the  entirety  of  a  species  range.  Political 
boundaries  should  not  be  a  factor  in  determining  regional 
listings  within  the  United  States. 

At  the  heart  of  the  matter,  the  ESA  must  insure  protection 
of  our  Constitutional  rights  as  private  property  owners. 
Landowners  must  be  fairly  compensated  for  all  takings  of  private 
property  for  endangered  species  protection.  While  there  is  public 
interest  in  species  protection,  it  is  unfair  to  place  the  cost 
for  species  protection  squarely  on  the  backs  of  a  small  number  of 
private  land  owners.  There  must  be  proper  compensation  given  for 
any  action  that  diminishes  the  value  or  use  of  our  farm  land.  The 
federal  government  should  foot  the  bill  for  the  protections  that 
it  mandates. 
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There  needs  to  be  a  better  system  of  public  notification  of 
proposed  listings.  The  current  practice  of  using  the  Federal 
Register  to  announce  proposed  listings  does  not  provide  adequate 
public  notice.  A  better  method  would  be  to  include  notices  with 
maps  of  affected  lands  in  general  circulation  newspapers  in 
affected  communities,  notices  to  affected  landowners  and  time  for 
public  input  into  the  hearing  process. 

California  farmers  are  being  overwhelmed  by  this  law.  Nearly 
one-third  of  the  3,600  species  under  active  review  for  listing 
are  found  in  California.  We  must  find  a  better  way  to  restore 
balance  and  fairness  in  the  law  before  it  destroys  the  foundation 
of  farming  and  the  economic  and  social  fiber  of  our  communities. 
These  proposed  changes  would  make  the  law  work  better  for  both 
species  and  humans. 

Thank  you  for  this  opportunity  to  express  the  concerns  of 
California  Farm  Bureau  families.  I  have  provided  additional 
material  in  my  written  comments  for  your  review. 
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DATE  DISCUSSION 


Pall  1879    Oomenigoni  family  settled  area  and  t>egan  fanning  and  ranch 
operations 

Oetober,  1988    Rsh  and  Wildlife  Servloe  listed  the  Stephen's  Kangaroo  Rat  (SKR) 
as  an  endangered  species. 

May,  1990    Riverside  County  Boaixl  of  Supervisors  certified  EIR  as  complete  for 
a  two  year  interim  "Habitat  Consen/ation  Plan"  (HCP)  for  the 
Stephen's  Kangaroo  Rat.  Public  Notice  for  EIR  was  in  one 
newspaper  only   No  property  owners  were  contacted  even  though 
ttieir  properties  were  being  identified  for  inclusion  in  study  areas. 

Interim  plan  established  "Study  Areas"  for  the  SKR  which  included 
1600  acres  of  Oomenigoni  projperty.  Additionally,  the  Riverside 
County  Habitat  Conservation  Agency  (RCHCA)  was  established 
consisting  of  the  County  of  Riverside  and  local  cities.        

August,  1990    Fish  and  Wildtife  Service  signed  implementation  agreement  with 

RCHCA  on  an  interim  HCP.  Interim  HCP  was  to  last  a  maxinrujm  of 
2  years. 


October,  1 990    RECON  (biologists  hired  by  RCHCA  to  study  SKR)  was  caught 
lIlegaHy  trespassing  on  Oomenigoni  property  and  conducting 
biological  surveys.  Evan  though  data  was  illegally  obtained, 
Infbnnation  was  forwarded  to  Fiih  arxi  Wildlife  Service. 

November,  1990    Fish  and  Wildlife  Service  prohibited  the  Oomenigoni  family  from 

fanning  800  acres  of  land  due  to  presence  of  SKR  even  though  the 
land  had  been  farmed  for  over  100  years.  As  a  result  of  this  action, 
the  Domenigani  family  has  lost,  and  continues  to  lose,  over 
$75,000.00  per  year  in  farming  income.  Additional  dollars  were  also 
lost  due  to  family  being  required  to  hire  legal  counsel  and 

consultants  Just  to  protect  property  rights. 

March,  1991    Oomenigoni  family  submitted  a  boundary  modification  to  RCHCA  to 
ramove  property  from  study  area.  To  date,  no  action  has  been 
iakan  on  request  Process  is  not  governed  by  any  legal  timelines  or 
criteria  for  agency.        _^____ 


July,  1992    Rsh  and  Wildlife  Service  denied  our  request  to  <»sc  firebrealcs  in  the 
SKR  study  area  exposing  neighbors,  homes  and  crops  to  extreme 
fire  danger. 


October,  1992    Rsh  and  WlUlfe  Sarvice  approved  Metropoltan  Water  Districfs 

Habitat  Consenration  Plan  for  the  proposed  Oomenigoni  Resenoir. 
MWD^s  plan  included  100  acres  of  Domenigani  property  as  wel  as 
other  properties  not  owned  by  MWD.  The  Oomenigoni  family  was 
not  even  notified  of  process  or  fact  that  this  was  being  done. 


March,  1993    The  CalifbmiaGnatcalcher  was  listed  as  a  thraatened  species  by 
the  Fish  and  Wildlife  Service.  Oomenigoni  family  proparty  currently 
used,  and  which  has  historically  been  used,  for  grazing  and  fanning 

operations  may  be  rwgatively  impacted. 
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Impacts  of  the  California  Endangered  Species  Act  on  the 
Domenigoni  Family  Ranch  regarding  the  Stephen 's  Kangaroo  Rat  (SKR) 


OVERVIEW 


The  Domenigoni  family,  as  well  as  fanning  our  own  property,  leases  many  additional  acres  to 
supplement  our  operations.  For  example,  we  lease  a  property  in  the  French  Valley  area 
north  of  Temecula  off  of  Highway  79.  The  parcel  leased  is  700  acres  in  size  which  we  dry 
farm  and  graze.  Approximately  180  acres  has  t)een  historically  under  farming  cultivation. 

Recently  however,  actions  taken  by  the  California  Department  of  Fish  and  Game  have 
seriously  jeopardized  our  operations  as  outlined  in  the  following  chronology: 


DATE 


DISCUSSION 


Fall  of  1991  Representatives  of  the  Riverside  County  Fann  Bureau,  California 

Department  of  Fish  and  Game,  and  the  U.S.  Fish  and  Wildlife  Service 
initiated  discussions  to  pemiit  historic  and  ongoing  grazing  and  farming 
activities  to  continue  without  the  threat  of  restrictions  due  to  the 
presence  of  SKR   The  basis  for  these  discussions  was  that  agricultural 
and  grazing  activities  have  coexisted  with  the  SKR  for  years  and  that 
these  activities  have  been  proven  to  enhance  rather  than  degrade  the 
SKR  habitat 

August  1992  The  Riverside  County  Farm  Bureau.  Califomia  Department  of  Fish  and 
Game,  and  the  U.S.  Fish  and  Wildlife  Service  reached  an  understanding 
that  fanming  and  grazing  activities  could  continue  on  properties  with 
historic  and  ongoing  operations  for  land  located  outside  of  the  SKR 
study  area. 

Febmary,  1993  SU  months  following  the  last  harvest  of  the  leased  property  in  French 
Valley,  we  were  re-seeding  for  the  current  year.  The  property  in 
question  is  located  outside  of  any  SKR  study  area  in  Riverside  County. 
AdditionaRy,  adjacent  properties  on  aU  sides  of  the  Domenigoni  leased 
property  are  fanned.  In  ftict  the  property  immediately  to  the  south  had 
tractors  planting  the  land  the  previous  day  by  a  local  farmer. 

After  approximately  100  acres  had  been  planted,  we  were  stopped  from 
planting  the  remainder  by  LL  David  Smith  of  the  Califomia  Department 
of  Fish  and  Game.  Lt  Smith  stated  we  were  in  violation  of  the  Califomia 
ErKlangered  Species  Act  because  the  tarmir>g  activity  would  result  in  a 
taking  of  the  SKR,  a  state  listed  species. 

The  actton  taken  by  Lt  Smith  caused,  and  continues  to  cause,  the 
Domenigoni  family  to  lose  over  $20,000  per  year  in  potential  fanning 
iTKome  along  with  additional  legal  costs.  Additional^,  we  feel  ws  have 
been  targeted  by  the  Califbmia  Department  of  Fish  and  Game  as  no 
other  farmers  have  been  ordered  to  cease  and  desist  operations  even 
though  they  have  identical  dicumstarKes  relative  to  the  SKR  We  feel 
this  is  an  unequal  enfbrcement  of  the  law  and  a  violation  of  our  civil 
rights. 
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July  27. 1»9» 


Fans  Boraau  Newa 
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Species  law  ties  farm  and  ranch  families  in  red  tape 


■ylllch«»IOn» 

RIVERSIDE  COUNTV.  C<lif.— Tm  Riv«™W«  Cmmljr 
ftrm  Bur««u  wanu  to  cut  tlM  pric*  sonii  of  it*  (ormon 
an  Uxtxd  (o  pajr  in  trdt  la  awipljr  wiUi  Uw  Moral 
Bndan^nd  Spccin  Act 

Tin  county  otaniistign  vanta  tbo  Slophtno  kanfa- 
no  rat  taken  off  th*  federal  liat  orcndangcrod  spwici— 
aomathinc  no^ror  aucnaafulljr  actonpUahad  kr  a  pilvai* 


Local  Gnn  and  ranch  laailan  boliovo  Iha  liilinf  of  tha 
rat  damonatratoa  liow  D<«r  and  othar  landoamafa  ahsul- 
daradiaprapirtianalaameanta(tli*law'ab«ir4ta  Sana 
fannafaaod  ranchara  claim  thaandangaiadapaciaalaw 
haa  coat  Utam  mote  than  1100,000  in  an  attempt  l« 
cam^  «<th  laquiremasu  mada  bj  ttaa  U-S.  ti^  and 
WildUit  Scrrka 

It  haa  pravantad  Iham  fraai  doinf  tionnal  cultoral 
eparationa  and  haa  hamparad  ttiam  Inm  thair  aecwal 
■neana  Ihar  «o«ld  lacaioc  off  thair  coaimodltir.*  aald 
Ban  Dnka.  pcaaldant  of  tha  Rhoraida  Covntir  farm 
Btiraav  It  haa  alae  nunad  tha  prapaftjr  Taluaa.*  Tha 
ooantr  U  localad  wvthcaal  oCLea  Anflalaa  and  apaaa  all 
tha  vaj  te  tha  Afiaona  bocdof . 

In  IM8  tha  Ftah  and  Wildlifa  Sanriea  rafiatarad  tha 
Stephana  kannrao  rat,  a  anall.  chipmiiBk-Ulia  radaal 
alth  an  dai^atad  tiil,  ao  tha  bdaral  Uat  afoiidaniarad 
apaciaa.  Tha  rat  ia  named  altar  ISth  nntuiy  aulhar  and 
naluralirt  Frank  Stephana  oho  trapped  and  kept  arr- 
aral  •pacioa  of  the  tonflrned  animaJa  aa  peta. 

Ividanca  pceaontad  in  19M  mdkatad  pcimary  habitat 


(or  tha  SIcplMiia  rat  aidalad  in  tha 
•fhcwlturalljr  nch  and  Cuteat^vw- 
inf  parte  of  Rivofoide  County.  Ne- 
vada environmental  canaultaot 
Mhchaal  CTFairall.  wha  haa  adviaad 
fovamment  aotltiee  on  tha  rat,  aaid 
aavaral  bctora  haea  lad  t«  ila  dadina. 
"niaia  haa  bean  axtcnal  «a  acrkul* 
tural.  induatrial  and  ofban  dcvelap' 
mant  which  haa  amawntad  ler  tha 
daatnictien  of  tha  antttal'e  eoeuptod 
habitat,' eeid  (JTanaU.  Thia  oeald 
certainly  jaati//  a   UaUag  of 


CaUfoTBia  raoeiNr  Andjr  DoeaanigMi  inapaeta 
•n  aa«*  new  hia  caach  ohcf*  Ih*  haaftrae  rat 


Thia  year  tha  oMoty  Farm  Bureau 
hnadaiiU^iBaaninioniantalmaB- 
^ar,  Dana  BaUi^mrth,  ta  in- 
nttifata  tha  pivMama  fadn(  tta 
maotera.  Hellinfawacth  haUevaa 
avidanoa  nav  augfaata  tha  aunbar 
orStatlMnarata.anllhaai«aaniab>tat,lamuch(realar 
Ihaa  when  tba  apaciea  waa  Bated  few  jaara  afo. 

1%a  Oct  calb  lor  the  beet  eriantifir  avidanoe  avail- 
abla,'  aaid  Hallintaworth.  ir  thai*  la...o«ly  ana 
atttdy..  .than  that  b  the  beet  aeientific  evideaoe  availabia 
aeon  thou(h  than  U  no  qnaUtathn  or  qiaatltama 
lariaw,' ho  aaid. 

In  ona  caaa,  ownan  af  a  ranch  said  Ihar  otR  «ce<T 
nalilM  of  the  liatinf.  nor  that  1,600  aoea  of  their  land 
would  be  indudad  in  a  kanfaroo  rat 'otady  area*  aet  yp 
by  the  eauty  garenaBinL  Silica  than  the  ranch  ewnara. 
Andy  and  Qndy  Demamieai,  haa*  haea  oidaad  bgr  tha 
U.&PlahaodWIldliliSarirhaoattabnaappnnimataly 
JTO  acres  alUr  konfano  tatbumw  allea  wart  bvad  00 
thair  land. 

If  thv  iMcaaaar  harm  the  Stephana  later  iu  habitat 
thay  cauld  ba  fined  up  ta  1 100.000  and  laca  a  year  In  Jal), 
weacdiaftaCoBniaBakb.apakaawenaiifarthallSI'WS 
iaCarMBd,Cafi£ 

Tha  Ibrv  caupla.  Iha  Iburtb  laiwratian  to  craw  wheat, 
aata  aod  allWft  «a  ihdr  aaaihani  CaUfnrala 
eaid  the  BaHag  caela  Ifeam  Pl,000  ui  laat  caap  ravaaua 

nra'n  atdl  payim  tana  on  that  prapaity,' aaM  CInty 
DaawnlfDnL'Wa'nbaintnairicitdandftflaainetfMir 
prepeity  ri(bll  haaa  baaa  Ukaa  •a>ajr  tnm  m.  W* 
Ueaot  been  companaalad  far  thrt  lata.' 

Andy  niiainigiiiii  aaad  Ih*  law  iHaalleai  iiiai  inna 
lallinf  latid  idlad  ia  paat  yaaia  aa  part  of  a  crap 
ratatiaa.  "W*  haea  wrMaa  eaafinaatioa  CrWB  Iba 
nah  and  Wildlib  Strvka  that  If  aa  da  |d  Id  and 
dMufc  «qp  af  Ihia  knawa  tebltat  aa  an  ia  eialalkeo 


Pntadiaa  a(  tha  atafhaM  kn- 
fataa  rut  haMtat  liaa  pr>0vud 


«f  Uia  talaral  Eadanftnd  SpacMa 
AcL* 

Tha  U5FWB  raeasUr  aotiTied  the 

Dofneaifonia  net  la  tin  firabnaka  on 

I  their  ptaparty,  a  aiuaHeo  thay  aaid 

I  paeedafliahaiBidtDlhaaiandllwir 

naighhoem.  One  neiglibw,  lay  Basal, 

had  kaagana  rat  bumwe  Ooigted  en 

hie  popacty  and  waaerdand  lakaap 

bna  iaipiemaiili  at  Icaat  M  loot 

I  away 

t  *Wa  naid  ta  (tt  tha  Eodanfaiad 
S  Spadaa  Act  rabnaad  aa  that  all 
{  pipplipaylopaetactihaindaineiad 
apadaa  aad  net  juat  the  property 
ownaia  waa  happan  to  faai^  an  aa- 
daxfiradiyadaabuadea  Ihiirted,* 
haaaal 

Beral  and  hia  eiatar,  Ann,  aeid  da- 

valopara  ia  tha  cawnty  aaeape  tha 

taw'e  ra^uirementa  by  payuf  tha  county  a  lt,S90  per 

ncra  niil%atioo  (a«  li«a  mon«T  la  then  pooled  and  uaed 

to  puiehaaa  other  land  in  the  oountj  for  kangarae  rat 


It'e  ualair  ta  oi.*  laid  Barelir  I  »*a  Ctrmhif  baaMa 
leouldpaaaUeo.' 

E««a  if agiicultun  waa  elifiMa.  the  Bcnia  Mid  they'd 
never  pay  a  tnltlfation  fee  oacd  ta  purchaa*  land  ef  a 
ncigbbar.  "Our  faimliae  have  been  hen  for  over  LOO 
yean,"  eaid  Ann  BoiaL  ^ou  doa\  buy  out  eamehedy 
eleo'i  tamily.* 

A  hinlagiat  la  tha  USTWS  lagienal  aKia  actsawl. 
odgaa  agrkulturaJ  inteiaela  have  been  alifhlad  ia  tha 
eofntement  of  tha  law. 

*f  amiiif  ad^vitiae,  which  can  caoae  harm  ta  Ilia 
andanfored  animal,  wera  net|ivao  a  aulTicient  accom- 
madatienta  (allow  fanaaraHe  cany  on  their  ectivitiee 
ia  acaraplately  lap!  way,*  laid  biale0et  Mm  Biadlay. 

USrws  oOaiala  alaa  laid  nany  epaciB  have  beau 
llatad  but  oulr  a  lew  have  been  taken  eT  the  UeL 
Indlviduala  who  eubnitted  patitiene  Tor  dalieting  have 
oaaer  bund  eueeeee  with  their  actiB& 

•Certainly  with  tha  legal  piiiftinn  that  tha  epaciaeia 
gatliiig  naw  aod  the  appiaach  for  racovery  dibrta.  thay 
(daOatiaplaia  oat  aaay.'eaidBabb.  butane  hapae  that 
thay  >ft  foinf  to  ba  dalialad.* 

TlM  cumnt  fadaral  endaj^and  apeciea  law  capirea 
tliij  foU.  Ceegraeo  ie  aipacted  t>  raoew  it  in  Itv  cunant 
fora^  and  then  take  edoeerloaheenietinienant  year 

aOclfd  On>  m  AFBF  lliaifii  il  diradar  afinftrmm- 
omit 
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Making  a  Better  Law: 
Real  Changes  for  the  Reauthorization  of  the  Endangered  Species  Act 

The  Rivefside  County  Farm  Bureau  has  had  extensive  experience  with  the  actual 
implementation  and  local  impact  of  the  Endangered  Spedes  Act  in  recent  years.  The  purpose  of 
this  paper  is  to  provide  solutions  to  problems  that  have  been  apparent  in  our  experience  with  the 
endangered  listing  of  the  Stephens'  kan^roo  rat  and  other  spedes.  The  following  are  areas  of 
highest  priority  to  address. 

Require  a  study  of  the  economic  impact  and  the  cost  of  recovery  of  listed  spede*. 

During  the  one  year  period  of  review  for  proposed  listings,  the  federal  government  should 
prepare  a  detailed  economic  study  that  outlines  the  total  impact  on  local  govemment,  jobs, 
housing  availability  and  cost,  essential  public  senrices,  and  the  overall  impact  on  the  quality  of  life 
in  the  communities  affected  by  the  proposed  listing.  This  study  should  be  incorporated  with  an 
accurate,  spedes-wide  reooveiy  plan  that  is  completed  and  ready  for  implementation  at  the  time 
of  the  listing.  Along  with  accurately  estimating  biological  factors  and  a  definite  time-line  of 
milestones  to  recovery,  the  recovery  plan  should  address  the  total  cost  of  acquisition  of  habitat 
and  all  other  costs,  direct  and  indirect,  of  preservation  of  the  spedes.  If  it  is  subsequently 
determined  that  it  is  either  biologically  or  financially  impossible  to  recover  the  spedes  to  sustaining 
leveb,  then  this  should  be  recognized  in  the  protection  the  spedes  receives  under  the  Act 

The  Endangered  Species  Act  must  uphold  all  private  property  provisions  of  the  5th  and 
14th  Amendments. 

The  Endangered  Species  Act  must  recx^ize  and  fairly  com|»ensate  landowners  for  all  takings, 
even  in  the  interim,  of  private  property  for  endangered  spedes  protection.  In  current  form,  the  Act 
places  the  burden  of  protection  disproportionately  upon  the  private  landowners  who  have 
endangered  spedes,  or  their  habitat,  on  their  land.  Not  only  are  the  costs  of  protection  placed 
unduly  upon  landownersr  but  often  the  value  and  use  of  their  land  is  also  denied  without  proper 
compensation  or  due  process. 

The  boneftls  of  protectif^  species  are  shared  by  ad  dtizens,  therefore  all  citizens  should 
share  the  costs. 

The  federal  govemment  should  provide  the  funding  for  the  protections  it  mandates.  The 
Endangered  Spedes  Act  is  a  federal  law,  with  the  goal  of  protecting  the  country's  diversity  of 
spedes.  However,  the  finandal  burden  of  protecting  these  spedes  is  now  borrie  primarily  by 
private  landowners  where  the  spedes  are  found.  In  its  current  form,  the  Act  serves  as  a 
disincentive  for  landowners  to  conserve  threatened  and  endangered  spedes. 
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Improve  the  public  nolioe  procesB  for  propoicd  Eftinp. 

The  current  practice  of  noticing  the  public  about  proposed  listings  in  the  Fedenl  Register  is 
inadequate.  Few  members  of  the  public  ever  read  the  Federal  RegsXer.  A  better  system  vwould 
indude  public  notices  with  maps  of  affected  lands  in  general  drculation  newspapers  in  affected 
communities,  automatic  public  hearings  in  areas  affected  by  the  fistin^  and  mailing  of  specific 
notices  to  larKkwvners  identified  as  having  the  species  or  its  habitat  on  their  property.  An  improved 
public  notice  process  will  foster  greater  understanding  and  cooperation  in  eridangered  species 
conservation. 

Improve  the  requkement  for  "best  sdentffic  evidence  available"  in  listing 

There  needs  to  be  a  "chedc-list"  of  necessary  studies  completed  before  listings.  The  check-list 
should  indude  accurate  estimates  of  the  number  of  individuals  and  the  amount  of  habitat  thought 
to  exist  There  should  also  be  accurate  information  required  showing  the  population  trend  of  the 
spedes.  Greater  emphasis  should  be  placed  on  surveys  of  all  possible  habitat  in  public  ownership 
before  determining  the  degree  of  threat  to  spedes. 

neqiiire  independent  "bBnd  scientific  review^  of  Esting  and  delisting  requests. 

A  panel  of  private  citizens  and  sdentists  should  review  all  proposals.  In  current  form,  the  Act 
does  not  require  anonymous,  critical  review  of  scientific  eviderx»  presented  for  listings.  Without 
anonymity,  objectivity  suffers  within  the  dose  knit  sdentKk  community.  This  has  resulted  in  many 
spedes'  status  being  questkined  when  more  accurate  information  is  subsequently  developed  after 
listing. 

The  Endangered  Spedes  Act  should  recopuze  that  many  spedes  that  occur  in  the  U.S. 
ooGur  on  the  fnnge  of  their  range  and  have  aKvays  been  rare  within  our  borders. 

CoitsJderatfon  needs  to  be  given  to  the  status  of  spedes  in  the  entirety  of  their  ranges  even  if 
that  indudes  Canada  or  Mexica  Political  boundaries  also  should  not  be  a  factor  in  determining 
regkjnal  listings  within  the  United  States.  Nor  shouM  political  boundaries  factor  in  the  taxonomic 
dassiflcation  of  spedes. 

Incentives  must  replace  the  burdens  and  disincentives  that  are  now  placed  on  those  who 
have  threatened  and  endangered  spedes  inhabiting  their  land. 

Landowners  who  have  conserved  spedes  and  habitats  are  now  penalized  through  high  fees, 
regulations,  biofogical  survey  costs,  and  often,  greatly  diminished  land  values  because  of  use 
prohibitions  and  restrictions.  Landowners  are  enduring  these  hardships  without  compensation.  The 
high  values  placed  by  sodety  on  presen^on  of  endangered  spedes  should  be  reflected  in 
increased  values  of  lar>d  with  sensitive  habitats  and  spedes.  Creating  markets  and  incentives  for 
those  who  have  provided  for  the  species  will  result  in  more  successful  implementation  of  the  Act. 

The  bMbngered  Spedes  Act  must  recognize  the  priority  of  human  safety  and  the  need  for 
food  and  energy. 

Fundamental  private  property  rights  have  led  to  a  strong  econonny  and  its  accompanying  high 
standard  of  living.  They  have  also  encouraged  the  American  former  to  become  the  nmst  productive 
food  producer  in  the  vworid.  Fanners  have  aoaompllshed  this  while  at  the  same  time  providing  feed 
and  habitat  for  much  of  our  country's  wildlife.  The  erosfon  of  private  property  rights  In  the  name  of 
environmental  protection  is  a  threat  to  the  efficiency  and  producthrlty  that  enables  us  to  afford  that 
protectkMt 


263 


Statement  on  implementation  of  the  Endangered  Species  Act  in 
California  by  Dennis  D.  Murpliy  to  the  House  Subcommittee  on 
Environmental  and  Natural  Resources  at  Woodland,  California, 
7  July  1993. 

It  is  a  pleasure  to  address  you  at  this  crossroads  in  the  history  of  what  I  believe  is  this 
country's  most  important  piece  of  environmental  legislation. 

My  name  is  Dennis  Murphy  I  am  Director  of  the  Center  for  Conservation  Biology  at 
Stanford  University.  While  I  come  to  you  from  an  academic  position,  my  credentials 
pertinent  to  this  exercise  are  far  from  the  ivory  tower  In  1988, 1  was  awarded  the 
Chevron  Conservation  Award  for  my  role  in  siting  the  largest  solid  waste  landfill  in 
California,  while  assuring  the  persistence  of  the  threatened  Bay  checkerspot  butterfly. 
In  1 989  and  1 990  I  served  on  the  Interagency  Spotted  Owl  Scientific  Committee 
enjoined  by  Congress  to  develop  a  "scientifically  credible"  conservation  strategy  for 
that  controversial  species.  I  have  more  recently  served  as  chair  of  the  National  Park 
Service's  scientific  advisory  committee  on  bighorn  sheep  and  chair  of  the  National 
Research  Council's  Young  Investigator's  exchange  on  ecology  and  biodiversity  with 
Russia. 

My  history  with  conflict  resolution  and  the  Endangered  Species  Act,  and  my  familiarity 
with  Habitat  Conservation  Planning  under  Section  10(a),  led  Governor  Wilson  to 
appoint  me  as  chair  of  the  Scientific  Review  Panel  for  the  first  ever  National 
Communities  Conservation  Plan  in  the  coastal  sage  scrub  ecosystem  in  southern 
California.  The  task  of  the  panel  is  to  develop  conservation  guidelines  for  more  than  a 
quarter  of  a  million  acres  of  scrub  habitat  and  for  the  species  that  depend  on  it. 
Despite  past  experiences,  nothing  could  possibly  have  prepared  me  to  meet  the 
daunting  challenge  of  creating  and  defending  a  science-based  program  that  could 
keep  developers  and  environmentalists,  so  long  contentious,  at  a  single  planning 
table.  To  date  we  have  succeeded. 

As  I  am  sure  you  have  heard.  Interior  Secretary  Bruce  Babbitt  has  referred  to  our 
southern  California  program  as  a  model  for  avoiding  future  endangered  species 
"trainwrecks,"  like  that  we  faced  with  the  northem  spotted  owl.  In  an  interview  this 
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month  in  that  renowned  journal  of  consen/ation  science.  Rolling  Stone  Magazine,  the 
Secretary  refers  to  the  program  as  "breathtaking  in  its  magnitude.'  I  am  thrilled  by  Mr 
Babbitt's  enthusiasm;  however,  the  view  predictably  is  more  measured  from  the 
trenches.  It  is  from  that  vantage  point,  where  science  is  brought  to  bear  in  land 
planning  in  California,  that  I  want  to  speak  to  you  today. 

I  stress  that  despite  the  political  fireworks  and  posturing  that  has  surrounded  both 
Natural  Communities  Conservation  Planning  and  implementation  of  the  Endangered 
Species  Act.  my  comments  and  recommendations  here  are  patently  apolitical.  The 
recommendations  are.  I  believe,  scientifically  defensible  and  are  being  implemented 
in  what  will  be  the  ultimate  field  test.  Indeed.  I  have  been  specifically  asked  by  the 
National  Academy  of  Sciences  to  state  that  I  sen/e  on  their  Committee  on  Scientific 
Issues  in  the  Endangered  Species  Act,  a  committee  expected  to  render  opinions  not 
colored  by  bias.  I  also  acknowledge  my  role  on  this  committee  because  among  the  six 
charges  given  to  that  committee  by  Chairman  Studds  and  his  colleagues  are  three  that 
we  are  dealing  with  successfully  in  southern  California.  Those  three  are  habitat- 
focussed  conservation  planning,  recovery  planning,  and  issues  related  to  the  timing  of 
conservation  responses.  Our  approach  has  been  to  deal  with  all  three  at  once.  It  is  a 
response  bom  of  necessity.  Importantly,  it  is  a  response  that  does  not  require 
sweeping  changes  in  the  cun'ent  Act  nor  necessarily  the  conferral  of  federal 
responsibilities  to  the  states  or  other  entities. 

I  want  to  take  advantage  of  submitting  to  your  staff  more  extensive  technical  comments 
after  this  hearing,  but  a  few  brief  observations  on  the  three  key  scientific 
considerations  in  our  program  are  in  order. 

First,  regarding  habitat  conservation,  we  practitioners  often  forget  our  marching  orders 
from  Congress.  The  stated  purpose  of  the  1973  Act  -  to  conserve  the  ecosystems 
upon  which  threatened  and  endangered  species  depend  --  is  a  forceful  recognition  of 
the  biological  consequences  of  habitat  destaiction.  Habitat  consen/ation  planning 
thus  is  not  a  subtext  of  the  Act.  it  is  the  Act's  reason  for  being.  In  fact,  we  fail  to  realize 
the  intent  of  Congress  when  we  put  species  protection  before  habitat  protection.  Yet 
we  continue  to  treat  heroic  management  actions,  such  as  translocations  and  captive 
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breeding,  as  acceptable  alternatives  to  the  maintenance  of  intact  and  healthy 
ecosystems.  If  the  desire  exists  in  Congress  to  better  link  species  and  habitat 
planning,  we  as  scientists  have  shown  with  spotted  owls,  desert  tortoises,  and  now 
California  gnatcatchers  that  we  can  help  the  Department  of  Interior  to  produce  credible 
and  defensible  plans.  A  framework  now  exists  to  link  demographic  data  with  spatially 
explicit  models  of  population  dynamics  in  order  to  predict  the  fates  of  species  and 
habitats  under  various  scenarios  of  resource  extraction  and  land  development.  What 
we  can  and  must  do  is  revamp  our  listing  priorities,  and  recognize  and  confer 
protection  to  species  like  the  California  gnatcatcher,  whose  protection  promises  to 
obviate  the  need  for  further  listings.  Rather  than  the  courts  having  to  force  hundreds  of 
additional  listings  (as  they  recently  have),  we  can  strategically  select  those  few  dozen 
candidates  that  should  confer  protection  to  hundreds,  if  not  thousands  more 
cooccurring  species.  As  developers  in  southern  California  concede,  it  is  not  the  listing 
of  a  single  species  that  they  fear,  but  the  threat  of  seemingly  endless  modifications  of 
plans  to  respond  to  an  endless  queue  of  listing  candidates.  By  focussing  on  the 
coastal  sage  scrub  ecosystem,  not  just  the  California  gnatcatcher,  we  hope  to  see  our 
first  and  last  habitat-specific  vertebrate  listing. 

The  second  point  regards  recovery  plans.  A  listed  species  without  a  well-designed, 
habitat-focussed  recovery  plan  is  a  species  that  inevitably  will  be  further  compromised. 
Most  listed  species  lack  recovery  plans.  And,  unfortunately,  most  existing  recovery 
plans  are  so  lacking  in  ecosystem  planning  as  to  potentially  misdirect  future 
conservation  efforts.  But  that  trend  appears  to  be  reversing.  Recovery  plans  for 
northern  spotted  owls  and  desert  tortoises,  the  Forest  Service's  plan  for  the  California 
spotted  owl,  and  the  interim  prescriptions  for  the  California  gnatcatcher  show  that 
when  academic  and  agency  biologists  join  efforts,  high  quality  planning  documents 
can  emerge  -  and  in  the  latter  cases,  they  can  precede  listings  themselves.  Asked  to 
produce  conservation  guidelines  for  the  California  gnatcatcher,  we  confronted  a  data 
shortfall  so  profound  that  we  were  forced  to  redefine  our  job  description.  Instead  of 
immediately  designing  a  reserve  system  and  management  scheme,  we  have 
produced  a  research  and  monitoring  program  that  will  rapidly  render  useful 
information  for  planning.  The  challenge  to  scientists  and  planners  is  not  always  the 
straightforward  analysis  of  an  ample  data  set,  but  to  develop  a  framework  to  gather 
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and  analyzed  such  data,  to  create  incentives  to  do  so,  and  to  bridge  the  planning  gap 
with  land  use  options  that  do  not  foreclose  future  conservation  options.  That  is  true 
recovery  planning. 

Public  support  for  the  Endangered  Species  Act  is  Incalculably  damaged  by  agency 
decisions  that  can  appear  arbitrary  and  capricious  in  the  absence  of  clear  guidance 
from  a  recovery  plan.  Under  such  circumstances  agency  decisions  inevitably  are  not 
based  on  the  best  available  scientific  evidence,  but  on  expedience  and  the  avoidance 
of  litigation.  In  southern  California,  our  clear,  upfront  identification  of  ecosystem-based 
conservation  goals  and  the  development  of  an  integrated  research  and  monitoring 
program  has  brought  order  to  listing,  pennitting,  and  recovery.  This  method  assures 
that  agency  decisions  are  consistent  and  defendable.  Public  support  should  follow. 

Third  is  the  issue  of  timing  of  conservation  actions.  The  recovery  planning  process 
should  start  at  or  before  the  time  of  listing.  That  may  be  the  single  most  important 
message  from  the  California  gnatcatcher  experience.  The  press  of  development  in 
southern  California  has  relaxed  only  briefly  with  the  recession  leaving  a  tiny  window  of 
opportunity.  However,  the  pervasive  feeling  is  that  real  answers  are  needed 
immediately.  At  the  same  time  scientists  claim  they  need  more  data,  more  time,  and 
more  money  to  do  the  optimal  job.  Well,  we  can  never  do  the  optimal  job.  What  we 
must  do  is  bring  the  highest  level  of  scientific  certainty  to  decision-making  in  our 
planning  efforts,  from  the  point  of  listing  to  the  point  of  recovery.  Therefore,  as  early  as 
possible,  we  must  begin  the  process  of  data  acquisition  to  resolve  issues  related  to 
permitting. 

In  summary.  Endangered  Species  Act  implementation  must  focus  on  ecosystem  or 
habitat  conservation  for  species  most  likely  to  confer  protection  to  others,  it  must 
initiate  real  recovery  planning,  and  it  must  do  both  in  a  timely  framework.  These  are 
prescriptions  that  do  not  require  massive  changes  in  cun-ent  Act  language.  Some 
wordsmithing  and  a  clarification  of  Congressional  intent  may  be  all  that  is  necessary  to 
realize  on  the  national  scale  what  I  believe  will  prove  to  be  a  great  conservation 
success  in  southern  Califomia. 
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CHAIRMAN  STUDDS,  MR.  FAZIO,  AND  HONORABLE  MEMBERS  OF  THE 
SUBCOMMITTEE  AND  RESPECTED  MEMBERS  OF  THIS  AND  THE  OTHER 
PANELS  that  have  and  will  present  testimony  today  on  the  implementation  of  the  Federal 
Endangered  Species  Act  in  California,  I  appreciate  the  opportunity  you  have  provided  me 
today.    My  name  is  Bill  Yeates,  I  am  a  resident  of  Sacramento  County,  California  and 
pleased  to  be  a  constituent  of  Vic  Fazio's.   I  am  a  partner  in  the  law  firm  of  Remy  and 
Thomas  -  a  legal  firm  that  specializes  in  environmental  and  land  use  policy  matters.    My 
partners  and  I  publish  a  Guide  to  the  California  Environmental  Quality  Act,  which  is  in  its 
seventh  edition. 

I  am  also  President  of  the  Mountain  Lion  Foundation,  a  California  non-profit  environmental 
organization  that  is  dedicated  to  the  protection  and  preservation  of  our  unique  wildlife 
resources.    I  also  serve  on  the  Board  of  the  Planning  and  Conservation  League,  another  state- 
wide environmental  organization  that  began  and  continues  as  a  major  environmental  lobbying 
organization  in  Sacramento,  but  who  has  also  blossomed  into  a  major  citizen  action 
organization  that  has  used  California's  initiative  process  for  the  benefit  of  parks,  open  space, 
and  endangered  species  habitat  protection,  as  well  as  health  care  and  rail  transportation 
programs.    More  on  our  accomplishments  later,  but  I  would  like  to  take  this  opportunity  on 
behalf  of  myself,  my  family  and  my  environmental  colleagues  to  thank  you  for  your 
leadership  on  the  full  committee  and  this  subcommittee.    Your  steadfast  support  and 
dedication  for  strong  and  effective  environmental  and  resource  conservation  goals  and 
policies  is  a  legacy  of  commitment  that  future  generations  will  appreciate. 

I  am  pleased  that  you  accepted  the  invitation  of  Congressman  Fazio  to  come  to  Woodland, 
California  and  meet  with  us  here  today.   Welcome  to  California  -  welcome  to  the  West  -  you 
are  holding  a  field  hearing  in  one  of  the  richest  and  most  diverse  valleys  in  the  world. 
Where  agriculmre  and  industry  have  prospered  due  to  the  hard  work  and  dedication  of  our 
forefathers  and  mothers.   The  late  Wallace  Stegner  wrote  of  the  West  as  "hope's  native 
home."     The  Sacramento  River  Valley  has  certainly  been  that  dream  for  many  -  as  the 
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Golden  State  prospered.    However,  like  many  regions  of  the  West  our  prosperity  has  been  at 
the  expense  of  our  fragile  environment. 

Although  you  and  Congressman  Fazio's  invitation  bring  us  here  to  discuss  the  Federal 
Endangered  Species  Act  and  how  it  does  or  does  not  need  to  be  changed,  the  debate  over  the 
preservation  or  the  development  of  the  West  has  been  an  ongoing  dispute  for  over  a  century. 
We  are  just  the  current  generation  carrying  on  this  debate.    However,  our  numbers  keep 
increasing,  while  many  of  the  namral  resources  our  predecessors  took  for  granted  are 
diminishing. 

Wallace  Stegner  studied,  understood,  and  wrote  about  the  West's  strengths  and  weaknesses. 
His  recent  passing  this  year  is  a  terrible  loss,  but  his  writings  are  an  appropriate  context  for 
your  hearing  on  the  ESA.    For,  to  understand  the  West,  as  Stegner  did,  helps  us  understand 
ourselves.    My  grandfather  used  to  read  Stegner's  books  to  me.    I  must  admit  that  at  the  time 
I  appreciated  the  time  with  my  grandfather  more  than  Stegner's  words.    My  grandfather  and 
grandmother  were  pioneer  westerners.    Raised  in  Iowa,  at  the  turn  of  the  century,  they 
moved  to  Jackson  Hole,  Wyoming  to  prosper.  Prosper  they  did.   They  published  the  local 
newspaper.    My  grandfather  was  the  justice  of  the  peace,  designed  the  first  automobile 
bridge  across  the  Snake  River  connecting  Wilson,  Wyoming  to  Jackson  and  watched  the 
development  of  a  fledgling  tourism  industry  based  on  dude  ranches. 

However,  my  grandparents  realized  that  too  much  of  a  good  thing  was  destroying  Jackson 
Hole  and  the  Grand  Teton  Mountain  range.    Even  in  the  early  years  of  this  century  land 
speculators  and  developers  sought  to  profit  from  the  unequaled  beauty  and  vastness  of  this 
comer  of  Wyoming  just  below  the  nations  "s  first  national  park.    I  could  talk  forever  about 
my  grandparents  and  their  commitment  to  the  west,  but  simply  stated  their  legacy  to  all  of  u^ 
is  Grand  Teton  National  Park. 

Today  my  Grandfather  would  be  called  a  preservationist.    He  probably  wouldn't  take  to  the 
label.    In  reality  he  was  just  a  westerner. 
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Chairman  Studds  I  provide  you  this  background,  not  only  because  I  love  to  talk  about  the 
land  West  and  my  family's  contribution,  but  for  you  to  understand  why  I  believe  the 
Endangered  Species  Act  is  so  frustrating  to  those  of  us  who  have  grown  up  believing  that  the 
West  is  hope's  native  home.   The  ESA  more  than  any  other  act  forces  us  to  reassess  the 
impacts  of  our  prosperity  and  literally  fences  in  the  openness  and  freedom  which  we  assume 
to  be  our  birthright  as  westerners.    The  ESA  is  truly  a  double-edged  word  as  it  both  dampens 
our  dreams  of  prosperity,  and  highlights  our  failure  in  protecting  and  preserving  what  we 
have  come  to  love  ~  the  richness,  the  newness,  the  openness  and  the  vastness  of  our  West. 
For  Califomians,  the  ultimate  western  dreamers  and  gamblers,  the  ESA  has  been  falsely 
accused  of  taking  the  luster  off  the  Golden  State.   Our  limitless  expectations  have  been 
caught  short  by  among  others  a  less  than  wise  old  owl,  fish  that  can't  adapt  to  the  irrigator's 
thirst  for  stream  water,  a  tortoise  with  a  lung  condition,  or  a  little  song  bird  that  only  nests 
in  future  subdivisions,  shopping  centers  or  highway  right-of-ways. 

While  Mr.  Chairman  I  agree  with  your  quoted  statements  that  there  is  a  misconception  that 
the  ESA  is  somehow  broken  and  needs  fixing,  I  am  not  unsympathetic  with  the  frustrations 
of  my  fellow  westerners  and  Califomians  as  we  work  out  some  sort  of  compromise  between 
what  must  be  done  to  earn  a  living  and  what  must  be  done  to  restore  the  richness  of  our 
natural  heritage.    To  paraphrase  Stegner. 

But  the  misconception  you  describe  is  valid.    For  by  merely  throwing  away  the  law  and  the 
public  policies  it  reflects,  we  do  not  solve  the  dilemma  we  are  in.   It  is  akin  to  the  ancient 
emperors  of  prior  civilizations  who  killed  the  messenger  who  brought  bad  news  from  the 
battlefront. 

I  would  like  to  begin  my  discussion  about  the  implementation  of  the  ESA  in  California  and 
my  recommended  changes  that  could  be  made  to  the  Act,  by  supporting  and  endorsing  the 
Endangered  Species  Coalition's  Action  Agenda  for  strengthening  the  ESA,  I  am  sure  that  you 
and  your  staff  are  aware  of  these  recommendation  and  I  append  them  to  my  statement,  but  I 
find  the  Coalition's  recommendations  consistent  with  my  experience  in  California. 
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Wallace  Stegner  said: 

"Environmentalism  or  conservation  or  preservation,  or  whatever  it  should  be 

called,  is  not  fact,  and  never  has  been.  It  is  a  job." 
We  all  have  a  stake  in  that  job  and  we  will  all  profit,  if  the  job  is  done  well.    If  we  view  the 
implementation  of  the  ESA  as  a  job,  maybe  we  can  create  some  incentives  for  all  of  us  to  do 
a  better  job  of  preserving  that  which  we  enjoy  and  depend  upon  for  our  livelihood. 

A  few  years  ago  I  was  struck  by  the  Nature  Conservancy's  program  which  was  titled 
"Sliding  Toward  Extinction."   For  me  it  had  a  powerful  visual  message  of  what  we  were 
doing  to  our  landscape  and  those  species  that  depend  upon  it,  but  the  title  "Sliding  Toward 
Extinction"  was  dismrbing.    The  term  sliding  suggests  a  loss  of  control  --  a  drifting  --  an 
unthinking  inability  to  prevent  the  downward  spiral  or  loss  of  irreplaceable  values. 

It  is  the  loss  of  our  namral  habitat  -  the  total  destruction  of  habitat  in  pursuit  of  our  dreams 
that  is  so  dismrbing.   We  have  all  done  it  knowingly  or  unknowingly.    In  California  we  have 
destroyed  95%  of  our  historical  wetlands.   Our  predecessors  nimed  the  Sacramento  Valley 
into  a  rich  agricultural  region.    They  dammed  and  leveed  the  Sacramento  River  and  its 
tributaries  to  protect  us  from  floods,  and  to  store  the  water  for  our  fields  and  industry.    We 
destroyed  a  vast  riparian  forest  in  the  process.  The  engines  of  commerce  and  our  ingenuity 
and  dedication  to  our  civilization  changed  the  landscape.    Now  through  the  ESA  the  winter 
run  salmon  and  delta  smelt  require  this  generation  to  work  out  a  compromise  between  our 
immediate  livelihood  needs  and  our  need  to  restore  the  health  of  the  resources  future 
generations  will  come  to  depend  upon.   Would  we  have  looked  up  from  our  enterprise  and 
questioned  what  is  becoming  of  our  landscape  without  the  ESA.    I  doubt  it! 

In  1984,  before  the  winter  run  salmon  was  anything  more  than  another  salmon  in  the  public's 
mind,  I  walked  the  halls  of  the  Capitol  with  a  piece  of  legislation  encouraging  consideration 
of  the  instream  needs  of  the  anadromous  fisheries.    I  could  barely  get  a  hearing  and  the 
agriculture  and  water  development  interests  scoffed  at  our  concerns.    Our  relations  improved 
after  awhile,  but  we  were  never  taken  seriously  until  after  the  winter  run  was  listed.    Now  if 
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I  am  to  believe  Governor  Wilson  water  policy  is  driven  by  a  run  of  salmon,  whose  preferred 
spawning  habitat  is  on  the  other  side  Shasta  Dam. 

The  restraints  of  the  ESA  are  a  result  of  policies  that  failed  to  consider  more  than  the 
immediate  enterprise  at  hand. 

The  "buzz  word"  and  slogan  today  is  bio-diversity.   To  my  grandparents  generation  it  was 
preserving  something  unique,  spectacular  and  irreplaceable  for  future  generations  to  enjoy.   I 
am  sure  there  are  more  endangered  species  within  Grand  Teton  National  Park  today  than 
there  were  when  my  grandfather  himted  and  fished  in  the  "unprotected"  region  or  busted 
beaver  poachers  as  the  J. P.  in  Jackson.    He  would  be  appalled  by  the  rafting  traffic  on  his 
favorite  trout  stream  the  Snake  River.    But,  amidst  all  this  attraction  there  are  areas  where 
very  few  travel  other  than  those  species  who  have  lived  on  this  landscape  for  the  millennium. 

Indeed,  species  by  species  protection  or  management,  or  whatever  we  call  it,  is  frustrating 
for  everyone  in  this  debate.    Groups  like  the  Wilderness  Society,  Defenders  of  Wildlife, 
Nature  Conservancy,  National  Audubon,  Sierra  Club,  Trust  for  Public  Land  have  been 
lobbying  for  decades  for  the  preservation  of  irreplaceable  habitat.    Successful  bio-diversity 
planning  requires  the  protection  of  habitat.    Such  protection  requires  the  implementation 
long-term  and  consistent  public  policies  that  balance  our  explosive  tendencies  and  our  need  to 
protect  the  health  of  our  resources.    The  ESA  is  merely  the  alarm  bell  that  wakes  us  up  to 
the  fact  that  we  need  to  change  what  we  are  currently  doing. 

The  California  Resources  Agency's  Namral  Community  Conservation  and  Planning  pilot 
program  ("NCCP")  for  the  California  Gnatcatcher  is  exactly  the  type  of  multi-species 
planning  that  must  occur.    Because  it  is  habitat  planning  versus  traditional  land  use  plaiming 
based  upon  political  or  private  landowner  boundaries,  the  program  requires  the  cooperation 
of  land  owners,  several  jurisdictions,  many  local,  state,  and  federal  agencies,  and  many 
diverse  interest  groups.    The  development  of  this  program  is  going  to  be  difficult  and  it 
requires  the  patience  of  all  parties  in  this  collaborative  planning  effort. 
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The  difficulty  my  client  NRDC  has  with  the  NCCP  program,  is  that  prior  to  the  Federal 
listing  of  the  California  Gnatcatcher,  the  program  was  delivered  to  the  environmental 
community  as  a /a//  accompli  without  any  protections  under  the  California  ESA.   While 
multi-species  or  "bio-diversity"  required  habitat  protection  and  planning  is  a  preferable  to 
species  by  species  listings,  a  voluntary  program  of  habitat  planning  and  protection  without 
any  interim  development  controls  to  protect  against  the  loss  of  threatened  habitat  is  a 
meaningless  exercise  to  the  environmental  community.   While  the  State  of  California  opposed 
interim  controls,  and  still  continues  to  oppose  state  endangered  species  act  protections  for  the 
gnatcatcher,  U.S.  Interior  Secretary  Bruce  Babbitt  stepped  into  the  breach.    Secretary  Babbitt 
devised  a  special  rule  under  the  ESA  that  allows  the  Fish  &  Wildlife  Service  to  list  the  bird 
as  threatened,  while  directing  the  Service  to  work  within  the  Resources  Agency's  NCCP 
program.    Secretary  Babbitt's  commitment  to  the  ESA  and  recognition  of  the  state's  planning 
efforts  are  commendable.   Secretary  Babbitt,  also  an  admirer  of  Wallace  Stegner,  recognizes 
that  we  need  to  work  out  a  compromise,  if  we  are  to  reverse  the  slide  toward  extinction.    In 
order  to  reverse  our  slide  we  need  the  cooperation  of  land  owners,  government  agencies,  all 
interest  groups,  and  the  public.    As  your  bill,  HR  2043,  does,  Mr.  Chairman,  the  ESA 
should  give  a  priority  to  integrated  multi-species  plans. 

Funding  for  the  acquisition  of  endangered  habitat  or  ecosystems  is  necessary.    We  have 
begun  this  in  California,  we  need  to  do  more.    We  could  use  the  Federal  Government's  help. 
The  environmental  and  conservation  community  of  California  under  the  inspired  leadership  of 
the  Planning  &  Conservation  League's  Executive  Director  Jerry  Meral,  placed  a  $776  million 
citizens'  initiative  bond  measure  on  the  ballot,  which  the  voters  overwhelmingly  approved  in 
1988.    A  large  portion  of  the  funds  in  this  measure  was  dedicated  to  the  acquisition  of 
endangered  species  habitat.    Also  in  1988,  this  coalition  of  conservation  groups  joined  with 
health  care  advocate  in  proposing  a  state-wide  tobacco  tax,  which  provides  funding  for 
critical  habitat  needs  as  well  as  finding  for  health  care  programs. 

In  1990,  the  Mountain  Lion  Foundation  and  PCL  teamed  up  with  the  Sierra  Club  and  other 
state  wide  environmental  organization  to  place  Proportion  117  on  the  June  1990  ballot.   In 
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addition  to  banning  the  trophy  hunting  of  mountain  lions.  Proposition  117  earmarks  $30 
million  annually  for  30  years  for  the  acquisition  and  protection  of  coastal  wildlife  habitat. 
Currently,  another  coalition  of  environmental  and  conservation  groups  are  collecting 
signatures  for  a  $1.9  billion  bond  initiative,  which  will  provide  more  funds  for  the 
acquisition  of  critical  habitat  for  endangered  species. 

In  addition,  through  the  cooperative  efforts  of  land  owners  and  groups  like  Ducks  Unlimited, 
California  Waterfowl  Association,  Trust  for  Public  Land,  the  Nature  Conservancy,  National 
Audubon,  Defenders  of  Wildlife,  National  Wildlife  Federation,  California  Trout,  and  many 
local  farm  bureaus,  and  the  California  Rice  Industry  Association,  and  many  other  groups  I 
have  failed  to  name,  Califomians  are  working  on  solutions  that  benefit  both  private  enterprise 
and  the  future  environmental  health  of  our  state. 

Again,  as  your  bill  does,  there  should  be  more  incentives  for  collaborative  and  cooperative 
resource  management-based  planning  strategies.    Local  governments  must  be  encouraged  to 
work  cooperatively  on  land  use  issues  that  cross  political  boundaries.    The  ESA  should 
encourage  such  cooperation  by  making  planning  funds  and  agency  expertise  readily  available. 
The  ESA  need  not  dictate  "the"  solution,  but  encourage  the  development  of  strategies  that 
protect  these  endangered  ecosystems.    As  there  is  a  disincentive  to  violate  the  Act,  there 
should  be  a  strong  incentive  to  land  owners,  and  local  and  state  agencies  to  work  on 
solutions  that  stop  our  slide  toward  extinction. 

The  Federal  agencies  need  to  priortize  and  inventory  those  resources  and  resource  areas  that 
are  in  critical  need  of  protection.   To  get  away  from  species-by-species  protection,  we  need 
to  be  willing  to  challenge  the  status  quo  on  a  larger  scale.    Rather  than  squeeze  a  minimal 
vernal  pool  reserve  from  a  single  developer  held  hostage  by  the  ESA,  we  need  to  step  back 
and  question  land  use  policies  that  allow  the  continued  destruction  of  these  dismishing 
habitats.    We  will  have  failed  in  seeking  that  compromise  between  earning  a  living,  and 
restoring  our  state's  environmental  health,  if  what  we  attain  is  a  patchwork  of  minuscule  and 
discoimected  islands  of  dysfunctional  habitat. 
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To  blame  the  implementation  and  enforcement  of  the  ESA  for  our  problems  is  indeed 
misconceived.    It  is  not  as  if  only  a  few  species  have  been  lost  forever  -  it  is  sobering  that 
hundreds  of  thousands  of  species  are  sliding  rapidly  toward  extinction.   The  ESA  forces  us  to 
reconsider  direction.    To  abandon  the  ESA,  as  an  unwanted  reminder  of  our  failures,  is  to 
admit  or  accept  that  we  cannot  prevent  the  imminent  and  precipitous  decline  of  our 
civilization.    We  should  never  accept  this  view  -  for  to  embrace  this  philosophy  is  to 
abandon  our  heritage  and  the  future  for  the  coming  generations. 

Thank  you  for  the  oppormnity  to  testify  this  morning. 
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ENDANGERED  SPECIES  COALITON: 

STRENGTHENmG  THE  ENDANGERED  SPECIES  ACT  IN 
1993:     AN  ACTION  AGENDA 

1.  Getting  Ahead  of  the  Extinction  Curve 

To  prevent  species  from  becoming  extinct  in  the  first  place.  Congress  should: 

*  establish  a  national  inventory  of  biological  resources  and  identify  ways  to  protect 
them; 

*  provide  greater  protection  for  species  that  are  candidates  for  listing; 

*  grant  the  same  protection  to  threatened  and  endangered  plants  on  federal  lands  that  is 
given  to  other  listed  species  and  strengthen  enforcement  of  plant  protections;  and 

*  restructure  federal  programs  that  cunendy  subsidize  destruction  of  biological 
resources  to  instead  encourage  long-term  sustainable  environmental  and  economic 
stability. 

2.  Saving  Endangered  Habitat  and  Ecosystems 
Congress  should: 

*  move  to  fulfdl  the  ESA's  original  purpose  of  conserving  ecosystems,  as  well  as 
individual  species,  by  putting  greater  emphasis  on  saving  endangered  habitats  and 
ecosystems;  and 

*  ensure  diat  critical  habitat  is  designated  and  protected  to  further  the  survival  and 
recovery  of  threatened  and  endangered  species. 

(The  primary  reason  species  become  endangered  is  habitat  destruction.   Yet,  according  to  the 
General  Accounting  Office,  as  of  1991,  critical  habitat  was  not  designated  for  84%  of  threatened 
and  endangered  species. 

3.  Recovering  Species  From  the  Brink  of  Extinction 

Congress  should: 

*  require  die  development  and  implementation  of  integrated  multi-species  recovery  plans 
to  better  protect  ecosystems  containing  a  number  of  listed  or  candidate  species; 
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*  seek  the  assistance  and  cooperation  of  state  fish  &  wildlife  agencies  in  the  recovery 
plan  process  and  inventories  of  biological  resources;  and 

*  set  a  two  year  deadline  for  completion  of  recovery  plans. 
Investing  in  America's  Biological  Heritage 

Congress  should: 

*  significantly  increase  appropriations  to  implement  the  ESA; 

*  provide  financial  incentives  to  private  landowners  who  go  beyond  mere  compliance 
with  the  ESA  and  acmally  promote  the  recovery  of  listed  or  candidate  species;  and 

*  establish  a  revolving  loan  fund  to  finance  the  development  and  implementation  of 
habitat  conservation  plans. 

Closing  the  Legal  Loopholes 

Congress  should: 

*  clarify  that  federal  agencies  have  the  same  duties  under  the  ESA  whether  their 
activities  take  place  inside  or  outside  the  U.S.; 

*  ensure  that  private  citizens  have  the  right  to  go  to  court  inmiediately  in  emergencies 
to  enforce  the  ESA; 

*  authorized  the  Secretary  of  the  Interior  to  seek  damages  for  destruction  of  endangered 
species  and  their  habitats;  and 

*  stiffen  the  penalties  for  ESA  violations. 
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Taylor  -  2 

My  name  is  Robert  Taylor.   I  have  a  Ph.D.  in  biology  from 
the  University  of  California  at  Santa  Barbara.   For  eighteen 
years  I  taught  biology,  ecology,  and  wildlife  biology  at  the 
University  of  Minnesota,  Clemson  University,  and  Utah  State 
University.   During  that  time  I  conducted  research  on  the 
behavior  and  population  dynamics  of  predatory  animals.   I  am 
currently  Director  of  Wildlife  Ecology  for  the  California 
Forestry  Association,  a  trade  association  of  the  forest  products 
industry,  where  I  do  research  and  policy  work  on  endangered 
species. 

I  am  here  to  represent  to  you  some  of  the  concerns  I  share 
with  the  forest  products  industry  in  this  state  over  how  the 
Endangered  Species  Act  is  written  and  enforced. 

I  have  examined  both  H.R.  1490  and  H.R.  2043  and  find  that 
while  both  bills  make  needed  improvements,  H.R.  1490  comes  much 
closer  to  dealing  with  the  concerns  of  this  industry.   We  support 
the  Tauzin/Fields  bill,  while  acknowledging  that  it  is  not 
perfect.   The  comments  I  shall  make  today  are  meant  as 
suggestions  for  improvement. 

Elsewhere  in  the  country  people  deal  typically  with  only  one 
listed  species  at  a  time.   Because  of  this,  their  concerns  tend 
to  focus  on  the  provisions  of  the  Act  that  deal  with  management 
of  those  species.   Here  in  California,  owners  of  large  amounts  of 
land  are  forced  to  deal  with  many  listed  species.   We  share  with 
other  regions  concern  over  how  to  manage  those  species,  but  we 
are  even  more  concerned  with  the  process  by  which  those  species 
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Taylor  -  3 
are  identified,  namely  the  listing  process.   None  of  the  bills  I 
have  seen,  introduced  or  in  draft,  deals  adequately  with  the 
weaknesses  of  the  listing  process. 

Since  I  am  a  scientist,  I  shall  focus  primarily  upon  three 
scientific  problems  with  the  listing  process.   These  are 

1.  the  quality  of  the  data  employed, 

2.  the  failure  of  the  USFWS  to  define  all  of  the  biological 
terms  in  the  Act,  and 

3.  the  lack  of  distinction  between  a  population  made  small 
by  a  failure  to  thrive  and  a  population  made  small  by 
the  intersection  of  its  range  with  a  political  border. 

Problem  1 

During  the  listing  process  the  USFWS  acts,  at  present,  as 
little  more  than  a  clearinghouse  for  scientific  and  commercial 
data.   It  does  not  accept  responsibility  for  gathering  those  data 
nor  for  assuring  that  the  data  are  reliable.   In  the  face  of  the 
immaturity  of  the  endangered  species  sciences  and  the 
difficulties  inherent  in  ecological  research,  this  failure  often 
generates  situations  in  which  the  best  scientific  and  commercial 
data  available  at  the  time  of  listing  are  wholly  inadequate  for 
assessing  the  population  status  of  the  candidate  species. 

Compounding  the  failure  to  take  an  active  role  in  data 
acquisition  is  the  unfortunate  tendency  of  the  Service  to  harden 
its  opinions  before  the  critical-habitat  and  recovery-planning 
stages,  so  that  it  discounts  data  gathered  after  a  listing 
decision  has  been  made. 
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I  am  happy  to  see  that  both  H.R.  1490  and  H.R.  2043  contain 
provisions  for  peer  review,  but  peer  review  is  routinely 
mismanaged.   It  is  vital  that  such  a  review  be  conducted  by  an 
independent  panel  of  scientists  that  is  insulated  from  political 
or  legal  pressure  to  support  a  listing  decision.   These 
scientists  should  be  established,  Ph.D. -level  biologists,  the 
best  and  the  brightest  among  us.   On  this  issue  H.R.  1490  is  more 
sophisticated . 

If  these  reviewers  find  that  the  data  submitted  with  listing 
petitions  are  inadequate  to  define  clearly  the  status  of  the 
species,  as  I  anticipate  will  often  be  the  case,  then  the 
Endangered  Species  Act  should  allow  them  to  specify  the  minimum 
data  that  must  be  collected  before  the  Secretary  is  allowed  to 
list. 
Problem  2 

Twenty  years  into  administering  the  Endangered  Species  Act, 
the  USFWS  has  yet  to  define  adequately  some  of  its  most  common 
terms.   I  shall  mention  two.   The  most  important  undefined  term 
is  "distinct  population  segment."  The  National  Marine  Fisheries 
Service  is  doing  considerably  better  at  coming  up  with  a 
definition,  although  I  do  not  believe  that  it  has  yet  solved  the 
problem  either.   To  be  fair  to  the  FWS,  nothing  has  caused  mor^ 
bickering  among  systematic  biologists  than  how  to  define 
significant  evolutionary  units  within  a  species,  and  I  fear  that 
biologists  may  never  agree  on  what  collection  of  organisms 
comprises  a  protectable  population  segment. 
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This  problem  must  be  solved  in  the  wording  of  the  Act,  by 
defining,  preferably  in  molecular  terms,  the  degree  of  genetic 
difference  between  two  populations  that  marks  them  as  distinct 
population  segments. 

A  second  term  that,  amazingly,  has  never  been  given  a 
definition  is  a  species'  "range".   While  the  Act  refers  to  range 
or  geographic  distribution  repeatedly,  you  will  have  a  difficult 
time  finding  any  two  published  works  that  agree  on  how  a  range 
boundary  is  to  be  defined.   I  could  give  you  five  different 
definitions  right  now,  any  one  of  which  can  be  defended  as 
reasonable  under  some  circumstances  and  unreasonable  under 
others.   As  with  distinct  population  segments,  I  fear  that  a 
definition  of  a  species'  range  will  never  emerge  voluntarily  from 
the  USFWS. 
Problem  3 

The  ESA  fails  to  distinguish  between  species  that  are 
genuinely  endangered,  species  such  as  the  condor  and  the  black- 
footed  ferret,  and  species  whose  populations  appear  small  solely 
because  their  ranges  are  intersected  by  political  boundaries, 
species  such  as  the  wolf,  the  grizzly,  and  the  snail  kite.   These 
species  may  merit  protection  for  a  variety  of  reasons  but  not 
because  they  are  in  danger  of  extinction. 

Good  wildlife  management  requires  that  the  range  of  such  a 
species  be  defined  precisely  and  that  it  not  be  listed  until  the 
Secretary  has  negotiated  joint  management  agreements  with  other 
nations  sharing  this  range,  much  as  is  now  being  done  with 
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migratory  birds.  ( 

In  conclusion,  I  must  point  out  that  those  who  drafted  this 
legislation  more  than  20  years  ago  were  indirectly  responsible 
for  the  emergence  of  the  contemporary  scientific  specialties  that 
live  on  the  funds  the  ESA  extracts  from  the  American  economy. 
You,  their  political  descendents,  must  assume  even  more 
responsibility  for  understanding  and  managing  these  scientific 
specialties.   The  USFWS  has  shown  neither  interest  nor  ability  in 
doing  this  on  its  own,  and  that  is  why  I  approach  you  with  a  plea 
for  legislative  remedy.   I  ask  you  to  walk  the  thin  line  between 
damaging  the  political  independence  of  researchers  on  the  one 
hand  and  on  the  other  allowing  them  to  ignore  fundamental 
scientific  problems  in  the  ESA. 
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Thank  you  Mr.  Chairman,  members  of  the  Committee  and  Congressman  Fazio  for 
inviting  me  to  testify  here  today  on  the  Endangered  Species  Act.   I  am  the  Assistant 
Regional  Director  of  the  California-Nevada  regional  office  of  The  Wilderness  Society. 
For  the  past  three  and  one  half  years  my  work  has  focused  primarily  on  federal  forest 
issues  in  California.  I  am  also  a  member  of  the  California  Spotted  Owl  Policy  and 
Implementation  Planning  Team. 

The  Wilderness  Society  (TWS)  is  a  strong  supporter  of  the  Endangered  Species  Act. 
TWS  believes  the  Act  is  working  well  and  does  not  need  to  be  weakened.  Rather,  TWS 
believes  the  Act  should  be  reauthorized  and  strengthened.   Mr.  Chairman,  TWS  is  part 
of  the  Endangered  Species  Coalition,  a  coalition  of  72  organizations  with  a  combined 
total  of  over  five  million  members,  which  wholeheartedly  supports  your  bill,  HR  2043  to 
reauthorize  the  Act 

The  main  focus  of  my  remarks  today  will  be  on  the  relationship  of  the  Act  with  forestry 
and  the  national  forests  in  California.  The  forests  of  Northern  California  provide  habitat 
for  the  Northern  Spotted  Owl  which  is  listed  as  a  threatened  species  under  the  Act. 
Habitat  for  the  California  Spotted  Owl  is  found  in  the  forests  of  the  Sierra  Nevada.  This 
subspecies  has  not  been  listed  under  the  Act.  The  contrast  between  these  two  regions 
and  their  respective  owl  populations  sheds  important  light  on  the  workings  of  the  Act 
and  how  it  might  be  improved. 

THE  ACT  IS  WORKING  WELL  The  Act  is  intended  to  be  a  safety  net,  a  tool  of  last 
resort  to  protect  species  from  vanishing  from  our  planet.  The  plight  of  the  California 
Condor  is  one  example  of  the  Act's  success.  The  Condor  was  saved  from  the  brink  of 
extinction  by  a  successful  <:aptive  breeding  program  developed  as  part  of  a  Recovery 
Plan,  as  required  by  the  Endangered  Species  Act.  Recently,  the  Condor  was 
reintroduced  into  the  wild  on  the  Los  Padres  National  Forest  in  Southern  California. 


116  NEW  MONTGOMERY,  SUITE  526,  SAN  FRANCISCO,  CA  94105 

(415)  541-9144 


284 


In  northern  California  and  the  Pacific  Northwest,  where  the  Northern  Spotted  Owl  lives, 
the  jury  is  still  out.  For  close  to  twenty  years  the  Northern  owl  has  been  listed  as  a 
management  indicator  species  by  the  Forest  Service.  This  meant  that  the  fate  of  the  owl 
was  to  indicate  the  fate  of  the  other  species  associated  with  ancient  forest.  However,  the 
Forest  Service  chose  to  ignore  the  increasing  wealth  of  scientific  information  indicating 
that  the  Northern  owl  was  in  trouble  and  systematically  liquidated  the  owl's  ancient 
forest  habitat.  On  the  brink  of  extinction,  the  Northern  owl  was  listed  as  a  threatened 
species  by  the  U.S.  Fish  and  Wildlife  Service  (FWS)  in  July  of  1990,  but  only  after 
protracted  litigation.  Because  the  Forest  Service  had  failed  to  change  its  management  of 
the  owl's  habitat,  i.e.,  to  reduce  logging  in  ancient  forest,  the  ESA  was  invoked  as  a  last 
resort  -  the  safety  net  to  keep  the  Northern  owl  from  extinction. 

THE  ESA  IS  NOT  THE  BASIS  FOR  THE  INJUNCTION  BARRING  LOGGING  IN 
OWL  HABITAT  ON  PUBLIC  LANDS.   Subsequent  to  the  listing,  a  Federal  Judge 
issued  an  injunction  prohibiting  timber  sales  in  owl  habitat  until  the  Forest  Service 
adopts  a  management  plan  that  meets  the  requirements  of  two  other  environmental  laws, 
the  National  Forest  Management  Act  (NFMA)  and  the  National  Environmental  Policy 
Act  (NEPA).  Contrary  to  popular  belief,  it  is  not  the  ESA,  but  these  other  two 
environmental  laws  that  the  Judge  cited  in  issuing  the  injunction  barring  timber  sales  in 
owl  habitat  in  the  region. 

THE  ACT  HAS  NOT  STOPPED  LOGGING  ON  PRIVATE  TIMBERLANDS.   While 
the  Forest  Service  has  been  struggling  to  meet  the  requirements  specified  in  the  Judge's 
order,  some  individual  private  timber  landowners  and  the  State  of  California  have 
prepared  Habitat  Conservation  Plans  (HCP)  for  the  owl  as  required  by  the  ESA.  Two 
of  these  HCP's  have  been  approved  by  the  Fish  and  Wildlife  Service  and  logging  is 
taking  place  on  these  private  timber  lands.   While  The  Wilderness  Society  remains 
concerned  that  the  strategy  approved  by  FWS  in  these  HCPs  is  experimental  and 
therefore  ri.'^ky,  the  fact  remains  that  logging  is  continuing  on  these  lands  despite  a  listing 
under  the  ESA. 

ECONOMIC  CONCERNS  ARE  CONSIDERED.  The  Endangered  Species  Act  is  a 
strong  but  flexible  law  which  protects  and  recovers  species  while  allowing  for  economic 
development.   Nationally,  of  the  more  than  120,000  federal  actions  reviewed  under  the 
ESA  between  1979  and  1991,  less  than  one  percent  were  found  to  jeopardize  a  listed 
species,  and  only  34  were  cancelled  due  to  species  conflicts. 

Although  the  decision  to  list  a  species  is  based  solely  on  the  biological  evidence,  once  a 
species  is  listed,  the  ESA  provides  for  the  consideration  of  economic  and  other  concerns 
throughout  the  recovery  process  in  the: 

-  designation  of  critical  habitat 

-  development  of  special  regulations 

-  issuance  of  incidental  take  permits 
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-  development  of  "reasonable  and  prudent  alternatives"  during  consultation  with 

federal  agencies 

-  through  the  Endangered  Species  Committee,  known  as  the  God  Squad. 

For  example,  the  acreage  designated  by  the  FWS  as  critical  habitat  for  the  Northern  owl 
was  reduced  twice  for  economic  considerations  -  from  11.64  million  acres  originally  to 
8  34  million  acres  to  a  final  6.88  million  acres. 

The  message  is  clear.  The  ESA  is  working.  It  has  not  brought  about  the  economic 
armageddon  predicted  by  the  Act's  detractors.  In  California,  the  listing  of  the  Northern 
Spotted  Owl  under  the  ESA  has  not  stopped  all  logging.  At  least  two  private  timber 
companies  have  found  a  way  to  keep  logging  in  owl  habitat  and  be  in  compliance  with 
the  ESA.  Also,  last  year,  329  million  board  feet  (nrnibf)  of  timber  was  logged,  and  106 
mmbf  of  timber  was  sold  in  the  four  national  forests  in  northern  California 

MANY  SPECIES  OTHER  THAN  OWLS  ARE  INVOLVED.   However,  in  terms  of 
species,  the  forest  issue  is  much  more  than  just  owls.  In  fact,  the  Scientific  Advisory 
Team  report  (a  report  prepared  by  a  Federally  appointed,  interagency  scientific  team) 
listed  667  species  associated  with  older  forest  and  potentially  at  risk.  As  Dr.  Moyle  of 
the  American  Fisheries  Society  will  testify,  more  than  75  fish  species  are  imperiled  in 
California.   Nine  have  already  become  extinct,  16  are  listed  under  the  Act,  and  at  least 
26  qualify  for  listing.  Moreover,  at  least  seven  runs  spend  part  of  their  lives  in  the 
forested  regions  of  northwestern  California,  and  all  of  these  fish  have  been  severely 
impacted  by  past  logging.  Because  federal  lands  provide  the  best  spawning  habitat,  they 
must  be  managed  better  to  insure  that  these  wild  fish  populations  survive. 

In  addition,  commercial  fishing  on  the  west  coast  is  a  one  billion  dollar  industry 
employing  60,000  people.  In  California,  more  people  work  in  the  fishing  industry  than 
do  as  loggers  and  millworkers. 

GETTING  AHEAD  OF  THE  CURVE.   Mr.  Chairman,  one  of  the  reasons  TWS 
supports  HR  2043  is  because  it  will  help  federal  agencies  to  take  action  to  prevent 
species  from  becoming  endangered  before  a  listing  is  needed.  The  recent  events  in  the 
Sierra  Nevada  of  California  centered  on  the  California  Spotted  Owl  provide  a  good 
example  of  one  such  preventive  effort. 

As  it  did  in  the  northern  part  of  the  state,  the  Forest  Service  relied  on  the  Spotted  Owl 
Habitat  Area,  or  SOHA,  strategy  to  conserve  the  California  Spotted  Owl  (Cal  owl). 
However,  the  Interagency  Scientific  Committee  on  the  Conservation  of  the  Northern 
Spotted  Owl  (also  known  as  the  Thomas  Committee)  repudiated  the  SOHA  strategy  for 
the  management  of  Northern  Spotted  Owl  in  May  of  1990.  They  called  the  SOHA 
strategy,  "a  prescription  for  the  extinction"  of  the  owl.   Concurrently,  a  review  of  the 
recent  scientific  information  about  the  California  Spotted  Owl  (Cal  owl)  showed  that  it 
needed  a  larger  home  range  than  the  SOHA  system  in  the  Sierra  Nevada  provided. 
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The  Wilderness  Society,  the  Natural  Resources  Defense  Council,  and  other 
environmental,  groups  brought  this  information  to  the  attention  of  the  Forest  Service, 
both  informally  in  meetings  and  conversations,  and  ofGcially  through  administrative 
appeals  of  timber  sales  and  forest  plans.  The  Forest  Service  eventually  recognized  their 
vulnerability  to  legal  challenges  and  adopted  an  interim  policy  called  the  Cumulative 
Effects  Analysis  for  the  Cal  owl. 

Simultaneously,  the  Forest  Service  helped  to  convene  an  interagency  taskforce  with  all 
state  and  federal  land  and  wildlife  management  agencies  to  study  and  analyze  the  Cal 
owl  and  make  recommendations  to  each  of  the  relevant  agencies  for  the  development  of 
new  poli<7.  This  group  was  named  the  California  Spotted  Owl  Steering  Committee. 
One  of  the  Steering  Committee's  objectives  was  to  learn  from  the  mistakes  from  the 
process  surrounding  the  Northern  owl,  to  ensure  timely  action  to  aYfiid  a  listing  of  the 
California  Spotted  Owl  imder  the  Endangered  Species  Act  as  well  as  other  legal 
challenges.  This  was  seen  as  a  preventive,  collaborative  undertaking,  designed  to 
maintain  options,  provide  greater  flexibility  and  avoid  a  divisive  conflict  like  that 
engendered  by  the  Northern  owl. 

After  reviewing  the  best  available  scientific  information,  a  Technical  Team,  created  by 
the  Steering  Committee,  issued  a  report  in  October  of  1992  as  the  first  phase  of  this 
effort.  The  report  is  the  work  of  the  scientists  most  knowledgeable  about  the  California 
Spotted  Owl.  In  January  of  1993,  the  Forest  Service  adopted  the  recommendations  of 
this  report  on  a  two  year  interim  basis  in  order  to  preserve  options  for  the  Cal  owl 
pending  completion  of  the  Steering  Committee's  work  and  the  preparation  of  a  fiill  EIS. 

The  decision  to  adopt  the  Cal  owl  recommendations  on  an  interim  basis  demonstrated 
the  commitment  of  the  Forest  Service  to  comply  with  federal  environmental  laws,  in  this 
instance,  both  the  National  Environmental  Policy  Act  (NEPA)  and  the  National  Forest 
Management  Act  (NFMA).  This  action  also  revealed  that  indeed,  the  Forest  Service 
had  learned  from  the  mistakes  in  the  northwest  and  was  attempting  to  keep  the  Cal  owl 
off  of  the  ESA  list.  We,  as  all  Americans  should  be,  are  glad  that  the  Forest  Service  has 
taken  its  responsibility  to  abide  by  these  important  laws  seriously. 

CHANGE  MUST  BE  ACCEPTED  FOR  PREVENTIVE  ACTIGN  TO  WORK: 
However,  both  the  scientific  report  and  the  decision  to  adopt  it  have  come  under 
repeated  attack  by  the  timber  industry.  All  the  technical  challenges  to  the  peer-reviewed 
report  have  been  answered  more  than  adequately  on  many  occasions.  Also,  the  report 
was  accepted  last  October,  with  minor  revisions,  by  the  full  Steering  Committee,  which 
included,  as  stated  previously,  representatives  of  all  the  relevant  state  and  federal  , 

agencies.  The  report  is  credible  science  and,  though  we  do  not  agree  with  everything  in 
it,  we  respect  it  as  sound  science  and  support  the  Forest  Service's  decision  to  implement 
it. 
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One  of  the  charges  raised  most  often  by  critics  is,  "How  can  the  Forest  Service  do  this? 
The  bird  isn't  even  on  the  Endangered  Species  list?"  This  shows  that  the  industry  wants 
it  both  ways.  They  attack  the  ESA  when  it  results  in  a  court  injunction  and  reduced 
logging  in  the  north  (as  stated  previously,  it  is  the  NFMA  and  the  NEPA  that  are  the 
basis  for  the  injunction).   But  here,  in  the  Sierra  Nevada,  critics  attack  this  federal 
agency  when  it  changes  its  land  management  policies  in  an  attempt  to  preclude  an  ESA 
listing.  If  we  are  to  prevent  an  ESA  listing,  which  most  of  us  agree  is  desirable,  then  we 
must  be  willing  to  accept  change,  in  this  case  reduced  logging. 

Now,  the  challenge  is  for  the  Forest  Service  to  really  implement  the  Cal  owl  guidelines. 
Recent  reports  from  around  the  Sierra  are  disturbing  and  indicate  that  some  Forest 
Service  employees  at  the  District  level  are  resisting  or  even  refusing  to  implement  the 
guidelines. 

Mr.  Chairman,  another  important  reason  that  TWS  and  the  Endangered  Species 
Coalition  support  H.R.  2043  is  that  it  recognizes  the  ecological  links  between  species  in 
decline.  Your  bill  shifts  away  from  the  current  species-by-species  focus  towards  a  more 
ecologically  and  financially  sound  ecosystem  approach  like  that  proposed  earlier  this 
month  by  President  Clinton  for  the  ancient  forest  ecosystem  of  northern  California  and 
the  Pacific  Northwest.  This  change  in  focus  will  help  to  streamline  the  recovery  process 
and  finally  achieve  the  ESA's  stated  purpose  of  conserving  ecosystems  upon  which 
species  depend. 

Mr.  Chairman,  The  Wilderness  Society  commends  you  for  holding  this  hearing  and  for 
your  leadership  in  introducing  HR  2043  to  strengthen  and  reauthorize  the  Endangered 
Species  Act.  A  strong  ESA  is  crucial  if  we  are  to  keep  the  web  of  life  fr6m  unraveling 
and  provide  a  liveable  planet  for  future  Americans.  I  will  gladly  answer  your  questions. 
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SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES 
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I,  Thomas  N.  Clark,  am  the  General  Manager  of  the  Kern  County  Water  Agency  ("Agency"), 
a  local  governmental  entity  charged  with  the  management  of  water  supply  and  quality  in  what  used  to  be  the  third 
most  productive  agriculturai  county  in  the  United  States  and  I  presume  die  world.  Declines  in  agricultural 
production  have  dropped  us  from  that  level  of  productivity,  and  I  believe  the  Endangered  Species  Act  ("the  Act"), 
as  currently  implemented,  is  to  blame.  It  is  broken;  it  needs  fixing. 

Attached  as  Exhibits  A  through  E  are  detailed  descriptions  of  the  projects  we  have  undertaken 
which  have  been  delayed,  blocked,  or  made  more  expensive  to  our  taxpayers  and  customers  due  to  current 
implementation  of  the  Act.  These  descriptions  explain  the  history  of  each  project,  the  problems  we  have 
encountered,  and  the  cost.  But  the  descriptions  can  never  adequately  describe  the  anguish  of  the  individuals  and 
entities  affected  as  they  strive  to  prevent  the  loss  of  jobs,  food,  and  fiber  for  our  county  and  our  country  only 
to  be  challenged  at  every  turn  by  those  who  have  no  concern  for  our  peoples  jobs,  food,  or  clothing.  Local 
government  stymied  at  every  turn  by  single  purpose  Federal  agencies  which  chafe  at  any  suggestion  of  adverse 
economic  impacts  from  their  actions,  and  abjure  any  meaningful  consideration  of  the  loss  of  thousands  of  jobs 
which  result  fivm  their  actions. 

Something  must  change  or  the  economy  of  California  will  enter  a  death  spiral  from  which  it  will 
never  recover.  Bureaucracies  do  not  change,  only  the  law  governing  them  can  change.  In  this  case  the  Act  must 
change  to  limit  the  boundless  discretion  of  the  bureaucracies  that  have  the  California  economy  in  a  stranglehold, 
or  worse.  These  agencies  have  a  hold  on  California  by  a  certain  portion  of  its  anatomy  — 
the  Sacramento-San  Joaquin  Delta.  Only  changes  in  the  Act  can  prevent  them  from  applying  too  much  pressure. 
We  recommend  the  following  changes  and  generally  support  the  provisions  of  H  .R.  1490  by  Congressman  Tauzin 
and  other  proposed  reform  provisions.  The  reforms  which  we  specifically  favor  are  the  following: 

1.         Meaningful  Consideration  of  Economic  Impacts  at  Every  Significant  Stage 

The  consideration  given  economic  impacts  in  the  current  act  is  hollow  and  meaningless. 
The  Services  have  hit  upon  the  idea  that  all  economic  impacts  occur  when  a  species  is 
listed  and  that  no  matter  what  is  done  subsequently  there  is  no  economic  impact  -  it  all 
happened  when  the  species  was  listed.  (See  the  attached  notice  of  habitat  designation  for 
the  Winter-Run  Salmon,  for  example).  Perhaps  ±e  pure  scientific  determination  of 
whether  a  species  is  endangered  is  not  susceptible  to  economic  balancing,  but  every  other 
stage  of  implementation  should  be  including  the  decision  to  attach  criminal  or  civil 
penalties  to  cases  of  incidental  take.  It  is  one  thing  to  say  that  a  species  is  endangered, 
but  it  is  a  significant  additional  step  to  determine  that  individual  human  beings  will  be 
subjected  to  criminal  prosecution,  jail  and  massive  penalties  for  even  accidentally 
harming  a  snull  portion  of  habitat  or  one  individual  of  the  species. 
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Further,  single  purpose  federal  agencies  cannot  be  trusted  with  balancing  of  the  economic 
hardship.  The  balancing  decision  should  ultimately  be  made  by  a  court,  or  by  an 
independent  agency  of  the  government  such  as  0MB,  DOJ,  and  subject  to  judicial 
review.  The  praaice  of  self-serving  decisions  supported  by  self-serving  jibberish  in  the 
Federal  Register  simply  will  not  do  when  the  economy  of  an  entire  state  is  in  jeopardy. 

2.  Creation  of  Categorical  Exemptions  from  Incidental  Take  Prohibitions 

Currently  any  local  govenmiental  entity  involved  in  planning  for  infrastructure 
development  or  even  maintenance  is  faced  with  a  dilemma  where  there  is  even  a  remote 
possibility  of  affecting  even  the  habitat  of  a  listed  species.  The  agency  may  either 
proceed  cautiously  with  an  avoidance  plan  placing  its  officials  at  great  risk  of  personal 
prosecution  if  a  technical  violation  occurs  despite  the  greatest  of  caution,  engage  in  the 
extremely  time  consuming  anu  expensive  process  of  negotiating  a  habitat  conservation 
plan  with  a  resultant  incidental  take  permit,  or  simply  abandon  the  project.  In  our  view, 
the  latter  course  is  chosen  all  too  often  to  the  great  detriment  of  the  development  of 
infrastructure  needed  for  a  healthy  populace  and  economy.  A  more  efficient  means  of 
granting  incidental  take  permits  for  routine  operations  must  be  achieved.  The  creation 
of  categorical  exemptions  for  certain  types  of  operations,  including  emergency  operations, 
would  provide  a  mechanism  whereby  certain  types  of  activities  are  automatically 
permitted  with  the  provision  that  reasonable  operational  precautions  will  be  employed  to 
avoid  take.  An  model  for  this  exists  in  the  categorical  exemptions  provided  in  the 
California  Environmental  Quality  Act. 

3.  Requirement  of  General  Intent  for  Prosecution  of  Public  GfTidals  for  Incidental 
Taice 

Currently  many  worthwhile  projects  which  could  be  undertaken  expeditiously  and 
economically  with  reasonable  avoidance  measures  are  shelved  or  delayed  interminably 
because  they  are  forced  into  the  incidental  take  permit  process  which  is  cumbersome  and 
requires  negotiation  of  a  habitat  conservation  plan  with  the  resulting  loss  of  land  to  the 
government.  These  projects  could  proceed  if  local  governments  could  proceed  with 
reasonable  avoidance  measures  without  being  subject  to  the  threat  of  prosecution. 
Currentiy,  many  local  govenunent  officials  are  extremely  hesitant  to  proceed  because  of 
the  threat  of  prosecution  where  even  the  utmost  in  caution  has  been  used.  A  general 
intent  requirement  should  be  written  into  the  law  governing  criminal  liability  for 
incidental  take,  ie.  activities  undertaken  with  reasonable  precautions  to  avoid  take  should 
not  be  subject  to  criminal  prosecution. 
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4.         Bureaucratic  Authority  for  Land  Grabs  Must  be  Controlled 

Currently  die  practice  of  the  Services  is  to  require  the  granting  of  a  minimum  of  3  acres, 
and  we  have  heard  instances  of  up  to  19  acres,  of  land  for  each  acre  of  a  persons  own 
land  used  if  it  is  suitable  for  habitat.  That  is,  to  use  one  acre  of  your  own  land  which 
the  Service  feels  is  habitat  you  may  be  required  to  give-up  19  acres  of  land  to  the 
Service.  This  is,  simply  put,  highway  robbery.  Congress  should  implement  a  standard 
beyond  which  the  Services  must  compensate  landowners  for  land  taken.  We  suggest  that 
no  land  be  taken  and  that  only  reasonable  avoidance  measures  can  be  required,  but  even 
a  standard  requiring  compensation  if  more  than  a  1 : 1  ratio  is  implemented  would  be  £v 
perferable  to  the  uncontrolled  discretion  exercised  by  the  Services  today. 

To  summarize,  the  Act  is  broken.  It  is  in  foct  hated  and  despised  in  large  portions  of  the  western  United  States, 
and  it  has  become  a  symbol  of  'beltway'  bureaucratic  power  holding  the  western  states  under  its  thumb.  Land 
use  decisions  and  infrastructure  decisions  are  no  longer  made  by  the  people  of  western  states  or  their 
communities,  they  are  made  by  federal  bureaucrats.  The  Act  can  work  to  protect  species,  and  to  allow  the 
orderly  development  of  infrastructure  needed  for  the  people  of  the  west,  but  to  do  so  it  must  be  fixed.  We 
support  the  modificatioiis  listed  above,  the  modifications  embodied  in  the  Tauzin  bill  and  those  in  many  other 
reform  bills. 

We  would  be  glad  to  work  further  with  the  subconuninee  to  i^^)rove  the  Act.  In  particular,  we  would  like  to 
invite  the  subcommittee  or  its  rq)resentatives  to  come  to  Kern  County  to  see  for  itself  the  environmentally  sound 
projects  which  have  been  unjustifiably  delayed  by  the  Acts  burdensome  processes. 
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EXHIBIT  A.  The  1991  Emergency  Ground  Water  Recovery  Program 

1 .  Construction  of  New  Wells 

HISTORY 

In  1991,  due  to  the  prolonged  drought  in  California,  the  Department  of  Water  Resources  (DWR)  allocated 
a  20%  supply  of  municipal  and  industrial  water  and  imposed  a  100%  deficiency  on  agricultural  water  deliveries. 
In  response  to  this  crisis,  the  Agency  initiated  the  "1991  Emergency  Ground  Water  Recovery  Program" 
(Emergency  Program),  for  the  purpose  of  developing  a  water  supply  by  recovering  previously  "banked"  water. 
This  water  was  to  be  delivered  to  the  west  side  Water  Districts,  who  do  not  have  an  alternate  supply  of  water 
and  depend  entirely  on  surfece  water  for  irrigation.  Because  these  Districts  have  a  high  percentage  of  land 
devoted  to  permanent  crops  such  as  pistachios,  almonds  and  grapes,  an  alternate  source  of  water  was  required 
to  prevent  devesution  to  these  crops.  To  recover  water  under  the  Emergency  Program,  the  Agency  proposed 
to  construct  19  new  wells  and  also  use  various  existing  wells  located  on  private  and  public  lands. 

PROBLEM 

Prior  to  constructing  new  wells,  the  Agency  was  required  by  Department  of  Fish  and  Game  (DFG)  to 
condua  wildlife  surveys  for  threatened  and  endangered  species  and  prepare  a  Biological  Assessment.  Because 
Kangaroo  rat  burrows  were  found  in  the  vicinity  of  some  of  the  construction  site  areas,  a  live  trapping  program 
was  initiated  in  order  to  determine  whether  the  burrows  were  occupied  by  Tipton  Kangaroo  rats  (an  endangered 
species)  or  by  Heermann  kangaroo  rats  (a  non-endangered  species).  Kangaroo  rat  trapping  can  only  be  conducted 
by  a  qualified  biologist  and  who  has  a  valid  permit.  During  the  course  of  FESA  compliance,  the  Agency 
encountered  the  following  problems  which  resulted  in  significant  delays  in  the  construction  of  the  new  wells: 

1.  Delays  due  to  unavailability  of  qualified  biologist.  At  the  time,  there  were  few  biologist  with  a 
permit  for  trapping  Kangaroo  rats. 

2.  When  we  located  a  biologist,  he  was  tied-up  with  another  job. 

3.  Trapping  permits  are  site  specific,  and  written  permission  is  required  from  Fish  and  Wildlife 
Service  (FWS)  to  trap  in  a  location  not  specified  by  the  biologists  current  permit. 

4.  Delays  occurred  because  trapping  cannot  occur  during  a  waxing  and  full  moon. 

5.  The  biologist  trapping  permit  expired  because  FWS  failed  to  process  the  renewal  in  a  timely 
manner. 

6.  Trapping  was  delayed  because  area  was  night  lighted  by  a  nearby  drilling  rig. 

7.  Trapping  was  delayed  due  to  rain. 
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Once,  the  trapping  was  completed,  additional  delays  occurred  because  die  Biological  Assessment 
must  be  approved  by  FWS  and  we  had  a  difficult  time  arranging  an  appointment  with  them. 


COSTS  OF  COMPLIANCE 

The  above  8  problems  directly  contributed  to  a  delay  of  3  months  in  getting  the  final  wells  constructed 
and  on-line.  Because  of  this  delay,  we  were  unable  to  recover  an  estimated  15,000  acre-feet  of  critically  needed 
ground  water.  This  water  could  have  been  used  to  irrigate  over  4,000  acres  of  permanent  crops.  The  compliance 
also  resulted  in  costs  totaling  $24,000  for  the  Biological  Assessment,  and  $3,700  in  mitigation  fees. 

CONCLUSION 

The  irony  of  this  example,  is  that  through  all  the  compliance  efforts  by  the  Agency,  not  one  single 
threatened  or  endangered  species  was  trapped  or  encountered.  The  Agency  believes  the  delays  caused  by 
compliance  requirements  for  this  project,  were  excessive  and  unbalanced  for  the  following  reasons: 

1 .  This  was  an  unprecedented  emergency  situation,  the  program  was  essential  for  averting  significant 
economic  harm  within  the  County. 

2.  The  Agency  was  not  attempting  to  make  a  land  use  change,  it  was  simply  constructing  wells 
where  numerous  other  wells  already  existed. 

3.  The  ground  disturbance  activities  were  temporary,  except  for  the  100  sq  ft  well  pad. 

4.  The  disturbed  areas  for  well  construction  were  small  and  some  wells  were  construaed  on  lands 
previously  used  for  agriculture. 


2   Use  of  Existing  Wells 

HISTORY 

As  was  indicated  in  the  introduction  under  "construction  of  new  wells"  above,  part  of  the  Emergency 
Program  proposed  using  existing  wells  located  on  the  Department  of  Water  Resources  Kern  Fan  Element 
Property.  The  Agency  proposed  local  use  of  11  wells  not  needed  by  DWR  for  their  1991  Hacienda  Extraction 
project.  During  this  same  time  period,  DWR  had  initiated  consultation  with  the  FWS  under  Section  7  of  FESA, 
for  the  purpose  of  obtaining  a  Section  7  Incidental  Take  Permit  for  the  Hacienda  Project.  A  Biological . 
Assessment  and  Draft  Biological  Opinion  was  issued  by  DFG  in  March  of  1991  for  the  Project.  All  wells  for 
proposed  use  by  DWR  and  the  Agency  were  included  in  the  Permit  application.  Ron  Rempel,  biologist  with  DFG 
inspected  the  Agency's  proposed  1 1  wells  for  preparation  of  the  Hacienda  Biological  Opinion.  In  addition,  after 
learning  of  the  Agency's  projea,  Mr.  Rempel  revisited  each  of  the  11  wells  the  Agency  proposed  to  use  and 
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determined  the  potential  effect,  from  connecting  tliese  wells  to  the  Cross  Valley  Canal  and  Alejandro  Canal  on 
T&E  species  was  minimal,  provided  the  Agency  adhere  to  the  mitigation  plan  developed  in  the  Biological 
Assessment  for  the  Emergency  Program. 

PROBLEM 

The  Agency  made  a  proposal  for  use  of  the  wells  prior  to  Issuance  of  the  Section  7  Permit,  in  order  to 
provide  an  emergency  supply  of  irrigation  water.  However,  the  DFG  intended  to  hold  DWR  responsible  for  any 
Agency  'take'  violations  (criminal  or  civil),  associaed  with  use  of  the  DWR  wells,  therefore,  DWR  was  reluctant 
to  allow  the  Agency  to  proceed.  Use  of  the  wells  became  a  moot  point  since,  (1  unreasonable  delay  by  the  FWS 
in  processing  the  Section  7  Permit  pushed  us  into  the  following  year  and,  2)  the  unwillingness  of  DWR  to  allow 
for  Agency  use  because  of  DFG  intimidation. 

COSTS  OF  COMPLIANCE 

Even  though  the  Agency  had  in  place  in  March  of  1991,  a  FWS  approved  Biological  Assessment  and 
Mitigation  Plan  for  construction  and  operation  of  19  new  wells,  the  Agency  was  unable  to  obtain  permission  from 
FWS  to  use  the  II  existing  wells  on  the  KFE  property.  Denying  use  of  the  DWR  KFE  wells  prevented  die 
Agency  from  developing  an  emergency  supply  of  40,000  acre-feet  of  water,  if  pumping  had  begun  in  March. 
In  addition,  as  opposed  to  'delay'  problems  encountered  with  construction  of  new  wells,  this  was  a  problem 
where  access  to  the  wells  was  simply  denied.  In  addition,  DWR  was  prevented  from  operating  its  own  wells 
which  were  all  on  land  previously  in  agricultural  production.  These  wells  would  have  been  capable  of  adding 
50,000  acre-feet  to  the  State  Water  Project  supply  in  this  critically  dry  year.  The  problems  encountered  in  FESA 
compliance,  and  which  appear  to  be  in  need  of  serious  reform,  are  as  follows: 

1.  Initial  work  on  the  Section  7  Permit  began  in  December,  1990.  The  FWS  failed  to  issue  a  Permit 
until  January  1992.  By  that  time  it  was  too  late  to  use  the  KFE  wells  for  the  Emergency 
Program.   Reform  in  expediting  the  Permitting  process  must  be  addressed. 

2.  A  Biological  Assessment  and  Draft  Biological  Opinion  was  issued  by  DFG  in  March  of  1991. 
Administrative  difficuities  in  implementation  resulted  in  delay.  Again,  reform  is  needed  on 
placing  reasonable  time  limits  for  FWS  to  act,  once  a  document  is  released.  This  is  especially 
important  in  an  emergency  situation  such  as  we  had  in  1991. 

3.  Reform  to  avoid  duplication  of  effort,  also  needs  to  be  addressed.  The  Agency  had  in-place, 
a  FWS  approved  Biological  Assessment  and  Mitigation  Plan  for  construction  and  operation  of  19 
wells.  The  Agency  proposed  use  of  the  DWR  KFE  wells  would  result  in  far  less  impact,  and 
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hence,  the  Agency  mitigation  plan  should  have  been  more  than  adequate  for  operation  of  these 
wells,  however,  FWS  would  not  approve  this  approach. 

CONCLUSION. 

As  noted  above  under  the  "New  Well  Construction"  conclusion,  the  Agency  believes  a  more  cooperative 
approach  could  have  been  taken  by  the  DFG  and  FWS  in  this  emergency  situation.  After  all,  a  DFG  biologist 
had  stated  that,  provided  the  Agency  followed  the  approved  mitigation  plan  providing  for  construction  and 
operation  of  new  wells,  there  should  be  no  "take"  of  T&E  species  in  operating  existing  wells,  which  in  most 
instances  was  simply  a  matter  of  turning  on  the  well  located  on  farmed  land. 
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EXHIBIT  B.  The  Kern  Fan  Element  Habitat  Conservation  Plan 

HISTORY 

In  August  1988,  the  Department  of  Water  Resources  purchased  approximately  19,900  acres  of  land, 
commonly  referred  to  as  the  Kern  Fan  Element,  from  Tenneco  West  Inc.,  for  approximately  $31.3  million.  The 
land  is  located  on  the  lower  portion  of  the  Kern  River  alluvial  fan  west  of  Bakersfield.  The  purpose  for  the 
purchase  of  the  Kern  Fan  Element  (KFE)  is  to  bank  State  Water  Project  water  underground  in  wet  years,  for 
recovery  in  dry  years  to  augment  State  Water  Project  water  supplies.  The  KFE  would  also  be  used  locally  by 
the  Agency  for  recharge  and  recovery  of  Kern  River,  Agency  Entitlement,  Friant-Kem  and  other  water  made 
available  to  the  Agency  in  generally  wet  years.  The  project  is  a  critical  component  of  our  effort  to  increase  the 
reliability  of  our  water  supply  to  preserve  jobs  in  our  area. 

As  part  of  DWR's  environmental  documentation  under  the  California  Environmental  Quality  Act  (CEQA), 
wildlife  surveys  determined  that  threatened  and/or  endangered  species  existed  on  and  around  the  KFE  property. 
Subsequent  to  these  findings,  DWR,  the  Agency,  and  ARCO  Oil  and  Gas  (who  holds  the  mineral  rights  to  the 
property),  and  collectively  referred  to  as  the  project  proponents,  were  notified  in  late  1990,  by  DFG  that  a  Section 
10(a)  Permit,  pursuant  to  FESA,  would  be  required  prior  to  any  use  of  the  property  for  construction,  operation 
and  maintenance  by  any  of  the  three  project  proponents.  By  early  June  1991,  the  project  proponents  hired  a 
consulting  firm  to  prepare  the  KFE  Habitat  Conservation  Plan  required  for  a  Section  10(a)  Permit  application. 

PROBLEM 

At  the  time  DWR  purchased  the  property,  approximately  16,000  acres  of  the  20,000  acres  were  in  active 
agriculture  or  in  a  agricultural  set  aside  program.  It  is  widely  accepted  that  agriculture  offers  no  habitat  value 
to  threatened  or  endangered  species.  It  was  DWR's  intention  to  permanently  fallow  all  the  agricultural  lands  over 
a  five  year  period  from  the  date  of  purchase.  Idling  agricultural  lands  provided  2  benefits:  1)  it  would  reduce 
ground  water  overdraft  within  the  basin  by  eliminating  ground  water  pumping  for  irrigation,  and  (2)  it  would 
allow  substantial  amounts  of  lands  to  revert  back  to  native  conditions,  thus  providing  habitat  for  the  T&E  species. 
Proposed  project  facilities  by  the  projea  proponents  occupy  6,100  acres  and  occurs  almost  entirely  on  former 
agricultural  land.  The  remaining  9,900  acres  of  former  agricultural  land  will  be  allowed  to  revert  back  to  native 
habitat. 

The  Agency  believed  that  the  single  act  of  DWR  permanently  fallowing  16,000  acres  of  agricultural  land 
provided  approximately  10,000  acre  of  potential  habitat,  that  would  not  have  been  there  otherwise,  and  therefore, 
should  qualify  the  project  as  self  mitigating.  However  instead,  the  project  proponents  are  being  asked  by  the 
wildlife  agencies  to  provide  7,300  acres  as  T&E  management  lands,  reserve  another  800  acres  as  mitigation 
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banked  land,  and  the  remaining  S,800  acres  will  be  dedicated  to  (1)  transitory  and  upland  habitat,  (2)  re- 
regulation  ponds  which  will  provide  for  water  fowl  habitat,  (3)  problem  areas,  and  (4)  minor  amounts  for  roads, 
canals  and  utilities. 

COST  OF  COMPLIANCE 

The  Agency  has  spent  over  a  $120,000  on  the  HCP.  The  other  project  proponents  have  spent  similar 
amounts  with  no  benefit  to  T&E  species  realized  to  date.  The  project  proponents  have  been  working  on  this  HCP 
for  close  to  2  years  now,  with  no  real  end  in  sight.  These  delays  will  prevent  local  use  of  the  property  during 
1993. 

CONCLUSION 

A  more  balanced  and  practical  approach  would  be  to  recognize  the  wildlife  benefits  the  proposed  project 
oifers  as  a  whole,  rather  then  focusing  on  benefits  offered  only  to  a  small,  select  population  of  Tipton  Kangaroo 
rats.  As  a  side  note,  the  HCP  has  been  tied-up  for  the  last  year  with  interrelated  and  cumulative  impacts 
associated  with  Sacramento/San  Joaquin  Delta.  There  is  no  projected  time  frame  for  resolution  of  the  issue,  and 
hence,  no  date  can  be  anticipated  for  completion  of  the  KFE  HCP. 
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EXmBlT  C.  The  Agency  Pioneer  Ground  Water  Recharge  and  Recovery  Profect 

HISTORY 

In  July  1992,  the  Agency  purchased  approximately  2,280  acres  of  land  west  of  Bakersfield  and  adjacent 
to  the  City  of  Bakersfield  2800  Acres  Spreading  Grounds,  referred  to  as  Pioneer  North  and  South  property.  The 
Agency  purchased  the  property  for  the  purpose  of  recharging  water  in  wet  years  and  augmenting  deficient  surface 
supplies  in  dry  years  by  recovering  water  through  ground  water  pumping.  Unlike  DWR's  Kern  Fan  Element 
property,  the  Pioneer  property  is  completely  Ruined.  Wildlife  surveys  indicated  only  the  presence  of  Tipton 
Kangaroo  rats  located  at  three  isolated  areas  on  the  perimeter  of  the  property.  In  an  effort  to  discourage  T&E 
species  from  encroaching  upon  the  property,  the  Agency  intends  to  continue  fanning  when  the  property  is  not 
being  used  for  ground  water  recharge  operations.  The  farming  operations  will  requires  that  ground  water  be 
pumped  to  irrigate  the  crops.  This  results  in  adding  about  9,000  acre-feet  per  year  to  the  overdraft  problem, 
which  is  the  problem  the  Pioneer  project  was  intended  to  address.  The  property  has  historically  been  used  for 
ground  water  recharge  during  high  flows  on  the  Kern  River.  In  addition,  the  Agency  is  currently  in  the  process 
of  completing  an  EIR  for  the  long-term  use  of  the  property. 

PROBLEM 

Preliminary  discussions  with  the  wildlife  agencies,  have  indicated  that  the  Agency  has  two  options  in 
addressing  long  term  T&E  management  goals  on  the  Pioneer  property.  (1)  Apply  for  a  Section  10(a)  Permit,  or 
(2)  possibly  obtain  a  federal  tie-in,  and  apply  for  a  Section  7  consultation.  The  Agency  believes  the  isolated 
occurrence  of  Tipton  Kangaroo  rats  on  the  perimeter  of  the  property  does  not  warrant  a  formal  consultation  with 
the  wildlife  agencies  and  that  an  approved  mitigation  and  avoidance  plan  is  appropriate  for  this  project. 

COSTS  OF  COMPLIANCE 

The  Agency  spent  $10  million  for  the  Pioneer  property  and  as  has  been  historically  and  it  is  now 
managed,  it  offers  little  or  no  value  for  T&E  species.  It  is  too  early  to  tell  what  the  wildlife  agencies  may  require, 
should  we  decide  to  pursue  a  Incidental  Take  Permit.  However,  if  the  experiences  of  the  City  of  Bakersfield, 
County  of  Kern  and  the  DWR  are  any  indication  of  what  we  can  expect  in  pursuance  of  a  Permit,  then  the 
Agency  will  pursue  all  other  legal  avenues  prior  to  entering  into  formal  consultation.  If  the  Agency  is  forced  to 
engage  in  the  same  protracted  negotiations  encountered  for  other  projects  it  would  consider  killing  the  project  and 
selling  the  land  because  the  viability  of  the  project  would  be  seriously  compromised. 
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CONCLUSION 

Until  the  wildlife  agencies  take  a  broader  approach  to  habitat  management  practices,  une  Agency  Pioneer 
property  will  remain  intensively  fanned.  However,  should  credit  be  given  to  the  Agency  for  allowing  the 
property  to  revert  back  to  somewhat  native  conditions  allowing  for  management  on  a  broader  multi-species  and 
habitat  approach,  the  Agency  would  reconsider  its  decision  to  use  the  Avoidance  Plan  to  address  T&E  species 
on  the  property. 
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EXmBIT  p.  Use  of  the  Citv  of  Bakersfidd  2800  Acres  Spreading  Grounds 

HISTORY 

In  December  of  1976  the  City  of  Bakersfield  (City)  acquired  from  Tenneco  West,  Inc.,  certain  properties 
and  Kern  River  rights.  Included  in  this  acquisition  was  a  parcel  of  2,760  acres,  referred  to  as  the  2,800  Acres, 
of  land  located  in  and  adjacent  to  the  Kern  River  fan  and  Kern  River  channel,  located  just  west  of  the  City  of 
Bakersfield.  Historically,  this  land  was  used  as  a  ground  water  replenishment  area,  whereby  Kern  River  water 
would  be  used  to  recharge  the  ground  water  basin.  In  August  1983,  the  City  completed  an  EIR  for  the  2800  Acre 
Ground  Water  Recharge  FacUiiy.  Since  the  completion  of  the  EIR,  the  Facility  has  been  used  periodically  for 
banking  and  ground  water  overdraft  correction  purposes  by  the  City,  the  Agency  and  others,  thereby  benefiting 
the  entire  ground  water  basin  within  the  southern  San  Joaquin  Valley. 

£EQfiL£M 

During  construction  of  the  2800  Acre  Facility,  plans  called  for  development  of  approximately  1 ,300  acres 
of  spreading  basins.  The  remaining  property  would  generally  be  left  alone  and  allowed  to  remain  in  a  somewhat 
natural  state. 

The  2800  Acre  Facility  is  included  as  part  of  the  KFE  HCP.  As  mentioned  above  however,  completion 
of  the  HCP  cannot  be  predicted  at  this  time.  The  wildlife  agencies  have  indicated  that  they  will  objea  to  use  of 
the  2800  Acre  Facility,  prior  to  completion  of  the  HCP.  The  Agency  disagrees  with  this  position  and  believes 
it  to  be  totally  unreasonable  for  the  following  reasons: 

1.  This  area  has  b^n  used  historically  for  the  above  stated  purpose. 

2.  The  facility  is  an  existing  project  that  planned  to  leave  some  areas  undeveloped. 

3.  The  area  has  had  T&E  surveys  in  the  past  resulting  in  no  Tipton  Kangaroo  rats  trapped. 

4.  No  recognition  of  multi-species  and  habitats  by  the  wildlife  agencies  have  been  given  to  this 
project. 

CONCLUSION 

Unlike  the  Agency  Pioneer  Project  and  the  DWR  KFE,  the  2800  Acre  Facility  has  an  EIR  and  has  been 
operating  for  many  years.  No  consideration  of  the  benefits  the  Facility  provides,  i.e.,  waterfowl  habitat,  overdraft 
correction,  is  taken  into  account  by  the  wildlife  agencies  in  their  proposed  decision  to  stop  use  of  the  Facilities 
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Example  E.  Berrenda  Mesa  Ground  Water  Recharge  -  Extraction  Program 

{ 
HISTORY 

In  1980,  the  Berrenda  Mesa  Water  District  purchased  547  acres  of  land  located  east  of  the  2800  Acre 
Facility,  west  of  the  City  of  Bakersfield  and  adjacent  to  the  Kern  River  channel.  The  purpose  of  the  purchase 
was  the  development  of  a  ground  water  recharge  and  recovery  project,  similar  to  the  City's  2800  Acre  Facility. 
An  EIR  was  completed  on  the  project  in  March,  1984.  Subsequent  to  die  EIR,  the  Distria  sold  off  the  portion 
of  land  located  north  of  the  Cross  Valley  Canal  consisting  of  160  acres.  The  project  has  been  used  historically 
for  the  intended  purpose  of  ground  water  recharge  and  recovery.  In  years  when  the  property  is  not  being  used 
for  its  intended  purpose,  the  entire  area  is  farmed  to  discourage  encroachment  of  T&E  species.  In  early  1991, 
the  Agency  in  cooperation  with  the  District  applied  for  a  loan  with  DWR  under  the  1986  Water  Conservation  and 
Water  Quality  Bond  Law,  for  die  purpose  of  constructing  a  number  of  new  wells,  constructing  water  conveyance 
facilities  and  rehabilitating  existing  spreading  basins. 

EEQSLEM 

Prior  to  DWR  granting  the  loan,  the  Agency  had  to  address  T&E  species  issues  on  the  property.  The 
Agency  believed  it  had  addressed  the  issue  during  construction  of  new  wells  and  pipelines  for  the  1991 
Emergency  Program.  When  the  Agency  conducted  a  number  of  surveys  and  trapping  on  the  Berrenda  Mesa 
Property  prior  to  initiating  well  construction  under  that  program.  The  results  of  trapping  were  negative.  DFG 
asked  for  surveys  as  a  condition  of  the  loan,  the  Agency  explained  diat  surveys  and  trapping  had  already  been 
completed  on  the  property  with  negative  results.  However,  at  die  request  of  DFG,  DWR  was  reluctant  to  grant 
the  loan  until  DFG  was  satisfied  that  the  Agency  was  going  to  address  die  T&E  issue  to  DFG  satisfaction.  After 
numerous  letters  and  meetings,  it  was  agreed  to  grant  the  loan  to  die  Agency  provided  additional  T&E  species 
surveys  were  conducted  prior  to  any  construction  activities.  Again,  die  Agency  believed  that  the  DFG  was  being 
unreasonable  in  their  demands.  They  were  attempting  to  hold  up  DWR  from  granting  die  loan,  in  order  to  force 
the  Agency  to  conduct  expensive  additional  and  unnecessary  surveys  prior  to  even  obtaining  the  loan,  and  at  such 
a  time  whereas  the  surveys  would  have  been  outdated  (according  to  DFG  surveys  are  only  good  for  60  days)  and 
additional  surveys  would  have  been  required  prior  to  the  time  of  actual  ground  disturbing  construction  activities. 

CONCLUSION 

Again,  here  is  an  existing  ground  water  and  recovery  project  developed  to  augment  surface  water  supplies 
in  a  dry  year,  for  a  district  dependent  entirely  on  surface  supplies.  To  be  asked  to  conduct  additional  surveys, 
after  prior  surveys  turned  up  negative,  appears  unreasonable.  Especially  in  light  of  the  fart,  that  a  cooperative 
attempt  to  comply  with  FESA  was  made  by  the  Agency  and  die  District  during  die  loan  application  process. 
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wttan  of  San  Pablo  Bay  waatwird  of  tha 
Caiquuiax  Bridge;  and  all  watart  of  San 
Franciaco  Bay  (noith  of  tha  San 
Franofca/Oakland  Bay  Bridga)  from 
San  Pablo  Bay  to  tba  Goldan  GaU 
Bridge.  Maps  are  available  on  request 
(see  AOORCSSES).  In  addition,  the  aitical 
habitat  designation  identifies  those 
physical  and  biological  features  of  the 
habitat  that  an  esMntial  to  the 
conservation  of  tha  tpeaea  and  that  may 
reqxiire  spadal  management 
contidaiatlaa  or  protacUon.  The 
economic  and  ether  impacts  resulting 
(rom  this  aitical  habitat  designation, 
over  and  above  those  arising  from  tha 
listing  of  the  species  under  the  ESA.  an 
expected  to  bo  minimal  Tlie 
designation  of  critical  habiut  provides 
sxplidt  notica  to  Federal  agencies  and 
the  public  that  these  eieas  and  features 
ore  vital  to  the  conservatian  of  the 
spedea. 

EFFECnVI  date:  July  16. 1993. 
AOORESSCS:  Raquesu  ba  maps  should 
be  addreaaed  to  William  W.  Fox.  Jr.. 
Director.  Office  of  Protected  Resources. 
NMFS.  1333  East-West  Highway.  SUvar 
Spring.  MD  20910.  or  Gary  Matlock. 
Acting  Regiaiial  Director.  Southwest 
Region.  NMFS.  501 W.  Ocean  Blvd.. 
suite  4200.  Long  Beach.  CA  90802. 
FOR  RjmMBI  MFOMMTKM  contact: 
James  H.  Lacky.  NMFS.  Southwael 
Region.  Protected  Spedee  Managamaot 
Divisioo.  (310)  980-MlS.  or  Margaret 
Lorenx.  NMFS.  Office  of  Pralecied 
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Backgroaad 

Ahhough  winter-run  chinook  salmon 
are  currently  listed  as  thrsaianed  (5S  FR 
46S1S.  Novembers.  1990).  NMFS 
published  a  proposed  rule  to  reclassify 
the  spedes  as  endangered  on  June  19. 
1992  (37  FK  27416). 

On  August  14. 1992  (37  FR  36602). 
NMFS  pubUshad  a  ptopoaed  rule  to 
designate  aitical  habitat  for  Saoamanto 
River.  Caliifamia.  wintar.iun  rliiiinok 
salmon.  NMFS  also  completed  an 
assessment  that  iocased  on  identifying 
the  econonic  consequences  (cosu  and 
bmafits)  of  implementing  altamativa 
water  management  strategies  to  achieve 
spedfic  tempentnn  and  flow  oitaiia 
for  various  alternative  oliical  habitat 
designations  (Final  Repast.  Evaluation 
of  Economic  Impacts  of  Altemativea  for 
Designatioa  of  Winter-run  Chinook 
Salmon  Oibcal  Habiut  in  the 
Saawnento  River,  Hydiosphare 
Reeource  Consultants.  July  1991).  In 
addition.  NMFS  prepared  an 
environmental  assessment  (EA), 
punuant  to  the  National  Environmental 
Policy  Act  (NEPA).  to  evahiata  both  the 


eovinmmental  and  ecunomic  impacts  of 
the  proposed  critical  habitat 
designetions. 

NMFS  U  designating  oiUcal  habiut 
for  the  Sacramento  River  winter-run 
chinook  salmon  as  dasczibed  in  the 
proposed  rule,  excluding  South  San 
Francisco  Bay.  Because  the  area 
designated  is  consistent  with  the  oitena 
esublished  by  tha  definition  of  critical 
habitat  nnder  section  3I5)(A)  of  tha  ESA. 
No  significant  new  information 
regarding  winter-run  chinook  salmon 
biology  or  Federal  agency  activities  was 
reoeivad  during  the  cnmment  period. 

CommenU  and  Kesponaee 

StaU  agendes.  county  govamments. 
Federal  agandea  and  other  intaraelad 
partiaa  were  notified  ai>d  retpiaetad  to 
commaDt  on  the  proposed  nil*.  Public 
hearings  on  the  propoead  rule  were  held 
November  16. 17.  and  18. 1992.  in 
Fresno.  Sacramento,  and  WiUowa, 
CalifomU.  respectively.  Thiity-threa 
individuals  praeentad  testimony  at  tbeee 
baarisgi.  During  tha  134-day  cnrnment 
period.  NMFS  received  37  writua 
commeaU  from  government  agenrtee. 
non-gtrremment  organizatlana  and 
Indlviduala  on  tha  piupoaed  rule.  These 
commanu  are  addreaaed  below. « 

CeosrapUe  Extent  of  CliUeal  Habitat 

CoBBneats:  Several  onBmentan 
recommended  that  the  primaaed 
geographic  range  of  oitiGal  habitat  for 
winter-run  rhinook  sabaon  ba  reviaad. 
For  example,  five  tmiiiiwitaw 
reeommeoded  that  NMFS  laclodo  the 
open  eceea  hebilat  used  by  wintaiHun 
rMnyit  salmon  in  tha  desigiutian.  One 
commenter  recommended  that  only  the 
Mcaond  and  Pitt  Riven  be  deeignated 
as  critical  babiut  for  wiater-fun 
Chinook.  Another  suggested  that  Qeer 
Creek  and  Cottonwood  Cnek  be 
inchided  in  the  designatian.  One 
commenter  recoaunended  that  the 
deaignittion  be  expanded  to  include 
sevetal  tributaries  of  the  San  Joaquin 
River  and  portions  of  the  Mokahmme 
River.  Ceiugiene  Slough,  and  other 
wetacweys  in  the  Seoameato-Saa 
Joaquin  Delta.  Two  othan 
recomatended  that  San  Fltaclswi  Bay 
and  San  Pablo  Bay  not  be  inchided. 
Several  commenten  exprmed  ujucain 
that  the  definition  of  ripariaa  zone  in 
the  criUcal  habiut  designatioa  wea  too 
vague. 

Response:  Critical  haUUl  U  defined 
in  section  3(5)  of  the  ESA  as  the  specific 
araes  within  the  geographic  area 
occupied  by  the  spedes  on  which  an 
found  those  physical  or  biological 
features  that  are  essential  to  the 
conservation  of  the  spede*  and  that  may 


requin  spedal  manassmsat 

r-tyatmiAmfmtinwtm  Qf  prot0CUOIL 

Although  it  is  important.  NMFS  has 
not  included  tha  open  ocean  habiUt 
used  by  winter^run  chinook  salmon 
because  thU  area  does  not  appear  to  be 
in  need  of  spedal  management 
consideration  or  protection.  Oegredstion 
of  this  pottioa  of  the  aoecies  habiut, 
and  other  fscton  astoaaied  with  the 
opaa  ocaea.  such  as  commercial  and 
recnational  fishing,  do  not  appear  to  be 
ligniflcant  Iidon  in  tha  decline  of  the 
ipedea.  In  addition,  eiasting  laws 
tppeer  adequau  to  protect  thaae  arees. 
and  spedal  auiugament  of  thU  habiut 
is  not  considered  necessary  at  this  time. 
Also,  during  the  comment  period. 
NMFS  did  not  receive  any  new 
infonaatlon  indicating  that  degradstion  . 
of  ocean  haUUt  or  other  facton 
assodatad  with  the  open  ocean  an 
significant  facton  in  the  decline  of  the 
spedes.  However.  NMFS  will  contintie 
to  monitor  activities  in  the  open  ocean 
to  determine  U  it  needs  to  be  induded 
in  the  critical  habitat  designation,  and 
will  continue  to  consult  under  section  7 
of  the  ESA  to  address  Federal  actions 
that  nuy  afiad  the  spedes  or  restilt  in 
takings  in  the  open  oomn. 

Areea  outside  tha  current 
geographical  area  occupied  by  a  species 
^  en  delannined  to  be  essential  far  - 
lu  conservation  also  msy  be  inchided  hi 
a  critical  habiut  deaignation  under 
section  3(31  of  the  ESA.  Before 
cmstnictiaa  of  ShasU  and  Keswick 
Dams.  wiataMun  chinook  wen 
i«aotted  to  have  spewned  la  the  upper 
reaches  of  the  MoCloud.  lower  PitL  sad 
Ultle  Seoameato  Rivers.  However,  the 
geographic  exteot  of  spawaiag  habiut 
on  uese  riven  befbra  constnictloa  of 
ShasU  and  Keawick  dams  is  largely 
speculative  or  unknown.  Significant 
hydropower  development  in  the  1920's 
U  thought  to  have  significantly  laduoad 
any  available  habiut  for  winlarfun 
spawning  on  the  Pitt  River. 
Coastructioa  of  ShasU  sad  Ksewidc 
n*"**  in  the  eerly  I940's  camplalely 
blocked  acceaa  biy  winter-run  chinook  to 
any  spavmiag  habiut  above  the  deau. 
and  oonstxuction  of  passage  fMilitles  U 
not  ptacticai  However,  subeeqnet 
opentions  of  these  dams  by  the  Buiaeu 
01  Raclamatian  (Bureau!  created  new 
habiut  below  Keswick  Dam  due  to  the ' 
release  of  cold  water  from  Shasta 
reservoir  iato  the  mainstem  of  tha 
Saoemenlo  River.  Tbi>  Daliitaldidnot 
exist  beion  openuon  :■!  Sbasta/Keswick 
Dams,  knit  U  now  esMii'.ial  to  the 
continued  existence  of  v  uiieMim 
chinook  salmon 

NMFS  agrees  that  a<xr  Creek. 
Cottonwood  Oeek;  and  other  tributariaa 
of  tha  Saaamaato  River  deliver  ^val 
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for  spawiung  nitxtnta  for  «niitsr-nm 
rhiwtnnk  uimon  uui  that  dun  gnval  it 
in  MMOutl  physical  batun  for  th* 
conjarvation  of  the  ipcdat.  Howavtr. 
suica  thasa  tnbutonat  tra  not  in 
ihemsaivai.  essanual  for  tfaa 
coniarvauoQ  of  wlntar-run  chinook 
saLmoQ.  NMFS  has  not  included  them  in 
ine  cnucal  habitat  deiignation.  But. 
agency  actions  that  may  destroy  or 
modify  cnucal  habitat  featiini.  even  if 
the  acuons  occur  outside  the  designated 
habitat  ar«a.  an  subject  to  sacuon  7  of 
the  ESA.  NMFS  will  moiutor  activities 
that  occur  in  thasa  tributanes  that  may 
adversely  impact  winter-run  chinook  or 
euentiaj  habitat  featiim  to  enjun  that 
recovery  of  the  spaciet  is  not  impeded. 

Until  1984.  a  small  number  of  winter- 
run  chinook  salmon  tetuined  annually 
to  a  tributary  to  the  lower  San  |oaqwn 
River  in  the  uppar  Calaveras  River  and 
spawned  below  New  Hogan  0am. 
Elxcaptjonaiiy  low  flows  due  to  the 
operation  of  New  Hogan  Dam  and  the 
1987-1992  drought  appear  to  have 
eliminated  this  group.  NMFS  has 
determined  that  the  San  ioaquin  Rivsr 
Basin  is  not  asaantial  for  the 
conservation  of  the  Saoamento  River 
winter-run  chinook  "l™""  population. 
Tberafore.  the  upper  Calaveras  River  is 
not  included  in  the  critical  habitat 
daslgnation  for  Saoamento  River 
wintarrun  chinook  Mimnn 

The  Sacramento-San  Joaquin  Delta 
mntains  less  suitable  habitat  for  winter- 
run  chinook  salmon  than  habitat  that  is 
found  in  the  Sacramanto  River.  It  has 
been  estimated  that  as  much  as  25  to  40 
paicant  of  juvenile  winter-run  chinook 
salmon  may  be  diverted  into  the  Delta 
at  the  Delta  Croaa  Channel  Ones 
diverted  through  the  Cross  CbanneL 
luvemles  are  subject  to  adverse 
conditions  that  dacrease  their  survival. 
For  instance,  diverted  juveniles  may  be 
subject  to  a  longer  migration  routs 
where  fish  ara  exposad  to  pradation, 
higher  water  temparattiras.  unscreensd 
diversions,  poor  watar  quality,  reduced 
availability  of  food,  and  antaitainmant 
in  Delta  pumps. 

NMFS  goal  ia  to  minimiza  diversion 
of  wintsr-nin  chinook  talffloo  in  ths 
Cross  ChannsL  Howsvsr.  NMFS 
included  msasures  in  its  1992  and  1993 
biological  opinioiu  on  the  oparation  of 
the  Ciatrai  Valley  Project  and  Sute 
Watar  project  to  exclude  winter-run 
chinook  salmon  from  the  central  Delta. 
For  thaas  leaaoiu.  nvers  and  sloughs  of 
the  Delia  ara  not  asaantial  for  ths 
consarvation  of  wintar-nm  chinook 
salmon  and  ara  not  Indudad  in  the 
critical  habiui  daaignation. 

Watar  quality  is  an  aasaotial  featuia  of 
wintsr-nm  chinook  salmon  habitat  For 
instanca.  dredging  activities  may 


degiade  habitat  used  by  winter-rtm 
chinook  salmon  in  San  Frangsro  Bay 
and  elsewhere.  In  the  past.  NMFS  has 
evaiuatad  dredging  proiacts  both  in 
terms  of  their  quantitative  and 
qualitative  impact  on  water  quality. 
Cunantiy.  small  scale  dredging  proiecis. 
typically  of  100.000  cubic  yards  or  lass. 
are  thought  to  have  minor  impact  while 
larger  projects  are  thought  to  have 
potentially  significant  impacts  on  water 
quality.  Because  (uvenile  %vinter-ttm 
chinook  salmon  may  ingest  prey 
organisms  writh  high  levels  of 
contaminants  (I.e..  DDT.  PCB's)  during 
their  outmigiation  through  San 
Franasco  Bay.  dredging  activities  in  the 
Bay  will  most  likely  continue  to  require 
special  managsmant  considerations  to 
conserve  wintar-nin  chinook.  No  new 
infomutioa  on  the  effects  of  dredging 
on  water  quality  was  received  during 
the  comment  period. 

Also.  NMFs  wanu  to  clarify  that 
South  San  Frandscs  Bay  is  not  induded 
in  the  oitical  habitat  designation 
becauss  it  is  not  considetad  an  essential 
component  of  winler-nm  rhinonk 
salmon'*  migration  coiridor  to  th* 
Padfic  Ocean.  Howsvsr.  all  ths  waters 
of  San  Pablo  Bay  and  San  Francisco  Bay 
north  oClba  San  Frandsco/Oakland  Bay 
Bridge  aia  indudad  in  (ha  critical 

Riparian  zones.  In  tha  Saoamsnto 
Rivar,  critical  habitat  Indudes  the  river 
watar.  rivar  bottom,  and  the  adjacent 
riparian  aooa.  According  to  a  1983 
rapon  by  tha  OapL  of  A^cultura. 
riparian  conaa  ara  those  adjacent 
terrsstiial  aiaas  that  dirsctly  affect  a 
frashwalar  aquatic  ecosystem.  A 1992 
report  by  tha  U.S.  Fish  and  Wildlife 
Service  state*  that  riparian  straambanks 
ara  composad  of  natural,  eroding 
substrates  aupportuig  vegetation  that 
eithar  overhangs  or  protrudes  into  the 
watar  and.  consaquently.  provide* 
shade  and  eacapa  cover  for  saimonids 
and  otbar  w>ldli&.  Riparian  vegetation 
also  inotaaaa*  river  productivity  which, 
in  turn,  prtnride*  prey  for  salmnniHs 

Ripariaa  tones  on  the  Saoamanto 
Rivar  ara  oonsidarad  essential  for  th* 
cxsnaarvation  of  tvintsr-nm  chinook 
salmon  bacsusa  thsy  provide  important 
areas  for  fry  and  juvenile  rearing.  For 
example,  studis*  of  chinook  salmon 
smolts  in  (h*  middle  reacha*  of  the 
Sactamaoto  River  found  higher 
dansitie*  in  natural,  eroding  bank 
hibltal*  with  woody  debris  (Michny 
1988).  Bacauaa  advene  modification  of 
riparian  vnaa  along  the  Saoamsnto 
Rivar  may  impede  ue  recovery  of 
winter-rtm  diinook  salmon,  tha 
"adjacent  riparian  zone"  is  induded  in 
tha  critical  habitat  desigiution  for 
wintet^rtu  chinook.  However,  because 


inQuences  of  ripanan  vegetation 
prograssivaly  deoaas*  away  from  the 
water  source  (e.g..  nverl.  ripanan  areas 
cannot  be  dafinad  by  discrete  bounaary 
zones.  Therefore.  NMFS  is  limiting  the 
"adjacent  npanan  zones"  to  only  thota 
areas  above  e  strsambank  that  provide 
cover  and  shade  to  the  neanhore 
aquatic  areas. 

Economic  Impacts — Incrementai 
Approach 

Comments:  Nine  commenters  believe 
that  NMFS  improperly  minimized  the 
economic  impacts  by  separating  the 
designation  of  critical  habitat  from  the 
listing  pnM»*s  (i.e..  incremental 
approach).  Theia  ara  concsraed  that  by 
separating  the  costs  associated  with  the 
various  tagulatory  actions  (e.g..  listing. 
critical  habitat  deiignation.  section  7). 
NMFS  imderastimated  the  real 
economic  consequences  of  protection  of 
winter-rtm  chinook  salmon  as  required 
by  tha  ESA.  Several  commenters 
objected  to  NMFS'  interpretation  that 
the  impact  of  critical  habitat  designauon 
only  duplicates  the  prtitection  provided 
imder  section  7  of  the  ESA.  Also. 
several  commentars  believe  that  using 
an  inoamantal  approach  for  critical 
habitat  designation  renders  sections  of 
tha  ESA  meaningless  and  circumvents 
tha  intent  of  Co^iass. 

Rsspoiua:  NMFS  condudes  that  the 
economic  impact  of  designating  critical 
habitat  will  nave  only  a  small 
incremsntal  inciaas*  in  impacts  above 
thosa  lasiiltiiig  from  tha  listing.  The  law 
Is  unambiguous  in  both  Its  prohibition 
of  tha  considaration  of  economics  in  the 
listing  prtxa**  and  its  requirement  to 
analyze  th*  economic  impact  of 
daaignating  critical  habitat  These 
di^jarata  raquirements  for  each 
determination  lead  to  an  incremental 
analysis  in  which  only  the  economic 
impacts  restilting  from  the  designation 
of  Uie  fzitical  huitat  aia  considered. 

NMFS  disagrees  with  the  assertion 
that  the  incremental  approach  to  critical 
habitat  designation  renders  designation 
maaninglass.  Critical  habitat  is 
important  because  it  identifies  habitat 
that  is  ssssntial  for  ths  continued 
existenos  of  a  spades  and  that  may 
raqtiira  special  management  msesures. 
This  iudlitates  and  enhancws  Federal 
agandss'  ability  to  comply  with  section 
7  by  ansuring  they  ara  aware  of  the 
habitat  that  &ould  be  considered  in 
analyzing  tha  effects  of  thsir  activities 
on  lisiad  spades  and  habitats  essential 
to  support  thsm.  In  addition  to  aiding 
Fadsrai  agendas  in  determining  wbra 
coosultations  are  required  pursuant  to 
sectioa  7(a)(2),  critiul  habitat  can  aid 
an  agency  in  fiilfilling  its  brt>ader 
obligatim  tmder  section  7(a)(1)  to  use 
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iu  tuthoiily  to  cury  out  pragnnu  for 
ui«  conMTvition  ol  Usud  ipaaos. 

S«v«ni  commraun  Mwittd  that  the 
laoantnial  appioKh  fiiU  to  tak*  Into 
account  the  nibitantial  afiiMX  on  non- 
Fedaral  intantu  that  will  auifer  the 
eriacu  of  designation  to  the  extant  thev 
mutt  receive  Federal  approvali  or  hinds 
10  conduct  their  activiiies.  Whether  or 
not  critical  habiut  is  designated.  non- 
Federal  inteiests  mutt  conduct  their 
ections  consistent  with  the  requirements 
of  the  ESA.  When  a  spedaa  is  listed. 
non-Federal  inleresta  must  comply  with 
the  prohibitions  on  ««iHng«  obdar 
section  9  or  assodalad  regulations.  If  the 
activity  is  funded,  peimitted  or 
suthorixed  by  a  Federal  agency,  that 
agency  must  comply  with  the  non- 
jeopardy  mandau  of  section  7  of  the 
ESA.  In  addition,  one*  critical  habitat  is 
designated,  the  agency  must  avoid 
actions  that  destrov  or  adversely  modify 
that  critical  babiUL  However,  given 
definitions  tmder  SO  C3FK  402.02.  any 
action  that  destroys  or  advamly 
modifies  critical  habitat  is  lUwIy  to 
jeopardize  the  continued  existence  of 
the  species.  Theiefoie.  NMFS  does  not 
anticipate  that  the  designation  will 
result  in  additional  letpiirements  for 
non-Federal  interests. 

Economic  impact  AaalytiM 

Comments:  Fifteen  eammenit 
quesUoned  the  adequacy  of  NMFS' 
economic  impaa  analgia  (Hydrosphere 
1991).  Several  commantan  ebjoaed  to 
NMFS'  determination  that  tha  proposed 
designation  wotild  have  only  tntwtfn^j 
economic  impacta.  lliara  wan  savanl 
comments  on  the  expected  costs  of  the 
proposed  designation.  Commantars  also 
expressed  concern  that  the  analysis 
entirely  ignored  impacts  resulting  from 
possible  reduction  in  water  supply  to 
areas  south  of  the  Sacramento-San 
ioaquin  Delta.  Two  commenteis  believe 
the  analysis  failed  to  evaltuta  the 
impact  of  dredging  dalajra  or  curtailed 
dredging  on  the  economy  of  the  San 
Francisco  Bay  Area.  One  commenter 
stated  that  tha  analysis  contained  no 
iustification  for  the  apparant  economic 
benefits  and  two  commantars  stated  that 
the  analysis  overestimated  the  beneficial 
impacts  of  the  proposed  rtila  on 
hydropower  usage.  Oat  commenter 
believed  that  the  additional 
administrativs  impacts  of  the  proposed 
designation  for  winter-run  chinook 
salmon  were  undeiestimatad. 

Response:  Under  section  4(b)(2)  of  the 
ESA.  the  Secretary  is  reqtiirad  to 
designate  critical  habitat  on  tha  basis  of 
the  best  scientific  data  available  and 
after  taking  into  account  tha  economic 
impact,  and  other  ralevant  impacts,  of 
specifying  any  particular  area  as  critical 


babitaL  An  area  may  b*  axchidad  from 
a  critical  habitat  designation  if  the 
overall  benefits  of  exclusion  outweigh 
the  benefiu  of  designation  and  tha 
exclusion  will  not  result  in  tha 
extinction  of  the  soecies. 

NMFS  has  concluded,  based  on  an 
assessment  of  the  economic  impacts  of 
dssisnaung  critical  habitat  for  winter- 
run  cninook  selmon.  that  tha 
designation  is  not  likely  to  have  any 
additional  adverse  impacts  on  Federal, 
stats,  or  private  ections  beyond  those 
that  already  ocx:ur  as  a  result  of  listing 
s  species  under  the  ESA.  Although 
many  of  the  comments  received  on  tha 
economic  impact  of  tha  propoaad 
designation  suggested  tlut  tJw 
designation  will  have  major  economic 
costs,  these  cosu  are  attributabla  to  Jia 
economic  impacts  resulting  frmn  tlia 
listing  of  the  species  and  not  from 
designating  its  oitical  habitat. 

Curnntly.  Federal  agencias  active 
within  the  range  of  the  wintar-nin 
chinook  salmon  era  lequired  to  consult 
with  NMFS  regarding  projects  and 
activities  they  permit  fund,  or 
otherwise  carry  out  that  may  afCsct  tha 
spedes  sinca  the  species  is  listed  as 
threatened  imder  the  ESA.  Thus,  even 
without  this  critical  habitat  dasignatian. 
Federal  egendes  would  be  required  to 
consult  with  NMFS.  la  most  if  not  all 
situations,  if  wintsr-mn  r^itwiMifc  talmon 
habitat  might  be  advanaly  afiKiad  sinca 
any  action  that  is  likely  to  afisct  tha 
habitat  of  wintar-nm  rnlnnok  salmon 
would  also  be  expected  to  afEact  tha 
spades.  For  example,  on  Febtiiary  12. 
1993.  NMFS  issued  a  biological  opinion 
to  the  Bureau  and  tha  <~-m»«n»<« 
Depertment  of  Water  Rasotmea  (DWR) 
addressing  the  effects  of  Central  Valley 
Project  and  State  Water  Project  activities 
on  winternin  chinook  tnlmon  The 
biological  opinion  concluded  that  the 
proposed  operation  of  these  projects 
would  likely  jeopardlza  the  continued 
existence  of  winter-nm  rhinoofc  salmon. 
With  respect  to  Shasta  and  Keswick 
Dams.  NMFS  identified  a  specific 
reasoiuble  and  prtidant  altaniatlva  to 
avoid  jeopardy  that  laquiias  tha  Bureau 
to  maintain  and-of-watar-year 
(Saptember  30)  carryover  storage  in 
Shasta  Reservoir  of  1.9  million  acta  feeL 
The  alternatives  ensure  that  suitable 
water  temperatura  conditions  era 
maintained  in  the  upper  Sacramanto 
River  during  winter^ nm  chinook  selmon 
spewnmg  and  incubation  periods  and 
implement  protective  maasuras  in  the 
Delta  to  limit  lose  of  juvanila  fish  at 
pumping  plants.  NMFS  recognizaa  the 
requirements  could  have  aignificant 
ectmomic  impacts.  However,  these 
measures  era  dearly  required  as  a  result 
of  the  listing  of  winter-run  chinook 


salmon,  not  critical  habitat  dttipiitum 
since  aidcal  habitat  had  not  been 
designeted  et  the  time  tha  biological 
opinion  was  issued. 

Hydrespbese  ovahiatad  tha  economic 
impacts  oif  implamanliiig  venous  water 
management  altametivee  (i.e..  speafic 
temperatura  and  instream  flow  mtena 
within  the  geographically  defined 
critical  habiut)  that  NMFS  believes 
would  improve  the  critical  habitat  of 
wintar-iun  rhin«««tfc  salmon  and. 
thsnibte,  benefit  the  spedea.  NMFS  is 
cuirantly  using  these  sama  genval 
hydrologic  attributea  to  datannlaa 
whether  proposed  or  existing  actions  era 
likaly  to  lesult  in  jeoperdy  to  winter-run 
chinook  salmon.  For  thia  raaaim,  it  is 
difficult  to  seperate  tha  estimated  costs 
of  the  critical  habitat  daaisnation  from 
tha  cosu  assodatad  with  UsUng  tha 
spedes  and  tha  resulting  prohibition  on 
taking.  For  the  purpose  of  this  analysis, 
coatt  assadateo  with  echiavlng  the 
identified  hydrologic  attribtitaa  (e.g., 
minimum  flow  requiiemeau  and 
temperatura  goelsl  %riihin  the  oitical 
habitat  designation  were  analyzed.  The 
resulting  changea  in  hydrology  and 
ssaodated  economic  cosu  or  banefiu 
were  then  estimated 

Although  infdimation  waa  requested 
from  nlevent  Federal  agandea  on  the 
potntial  impecu  of  tha  propoaad_ 
deaiguatioiia  on  thair  opaialionffand ' 
managament  of  systama  over  which  they 
have  direct  control  or  tegnlatoty  ' 
authority,  a  fsw  agendaa.  liw-hinlng  the 
Bureau,  could  not  pravida  tha  laquastad 
tnibimaticn. Thanbra, wrtthntt  -- 
tesponses  from  all  Federal  agendas, 
soma  cosu  assodatad  with  altamativa 
management  measoias  had  to  ba 
estimated  or  ware  not  idantifiad. 
Althoi^  NMFS  ramgniwa  that  the 
Hydrospoara  report  may  not  be 
complete,  the  analysis  waa  broader  thar> 
the  impecu  ofacdtical  habitat 
designation.  Thanfrsa,  it  ia  not  .'.:- 
necessary  to  revise  or  update  tha  •■• 
Hydrosphan  leport  baibn  final    ": 
dedgnation  of  critical  haUtaL  ; 

Seasonal  aettgnction  i  - 

Ccunments;  One  comiMntar . 
recommended  that  aittcal  b^tat  for 
winter-run  rtilnnnk  salmcD  ba    . 
designatsd  on  a  aaainnal  baaia,  ■ . 
suggesting  that  tit  could  ba  based  on  the 
seasonal  disbributian  of  dUfarant  wlnur- 
run  chinook  life  history  stages  (a.g.. 
breeding  tndreetittg  area*).  ^-': 

Response:  ti  isaional  dMcal  baUut 
desi^ution  for  Saoamenla  fiyarwinter- 
nm  chinook  salmon  ia  notapiin»iata 
because  it  would  not  ba  pracliau  or 
benefidalfortheeonsiarvatioab^tha    . 
spedes.  Due  to  the  Ufa  histoty  of  winter- 
run  chinook  salmon,  althar  eggs,  fry. 
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luvsmies.  or  iduiu  tr*  pmau  almoii 
vear-round  m  ths  Saczamanio  Rivar. 
Tbenion.  ixnoacu  lo  wuiiar-nui  cniirnl 
habitat  nemi  lo  be  avaiuatsd  on  a  year- 
round  baau. 

Incnase  in  1092  Spawning  Escapement 

Comment:  One  commaater  balievas 
mat  aesignauoD  of  critical  habitat  u  not 
lusuuea  and  u  no  loafer  necsssary 
because  o/  the  uia«8M  ui  tea  1932 
spawning  eicapemest. 

Response:  Tba  oaaignatiuo  of  oitical 
habitat  u  a  (Ulutory  raquumnaot  under 
section  4(aH3l  of  Chi  ESA. 
ImprovetDenu  in  ipawmsg  eicapemant 
do  not  aiiact  this  statutory  rmuiramenL 

Impact  of  Critical  Habitat  Designation 

Comment:  Savarai  commenten  atatad 
that  designating  czitical  habitat  for 
wintsr-run  dunook  "l"""  waa a 
"maior  rule"  because  the  acoDomic 
impacumllbe  greater  than  i1 00 
miiiion  and  recommaniiad  that  NMFS 
conduCT  a  rasulatory  impact  anaiyais 
under  £.0. 1Z2Q1  and  unoar  tha 
Regulatory  Fiaubiiity  AcL  Two  other 
commantsa  reoommanded  that  NMFS 
prapaia  an  envtronmental  impact 
sutement  (EIS)  purxuant  to  the  National 
Envinnunantal  Policy  Act  on  tha  critical 
habitat  deaignation  because  daaignation 
is  a  major  Federal  ectioa  and  «riU  have 
a  significant  impact  <m  tha  au»iiuiuaent 

Response:  NV(FS  has  cooduded  that 
tha  economic  impacts  of  designaiing 
critical  habitat  for  wmtar-run  diinook 
salmon  at*  tninrmal  and  tha  desigjiation 
is  not  a  major  rule  becausa  thasa 
economic  coats  are  not  givater  than  SIOO 
million.  Also.  NMFS  cnspiated  an 
Environmental  Assessment  pursuant  to 
NEPA  and  condaded  that  this  maasure 
would  not  result  in  any  sienificast 
aaverss  enrironmentai  imnacls. 
TaeT«ior«.  NMFS  has  detessined  that  a 
reguia:ory  imprct  analysis  and/or  an  EIS 
are  not  necessary. 

BecoveryPlan 

Comment:  One  comaanlar 
recommended  that  NMFS  daiay  critical 
habitat  designation  for  wlatar-nm 
Chinook  salmon  tintil  a  raccnrary  plan  is 
developed  in  order  to  allow  ior  an 
adeoiuta  evaluation  of  tha  impart*  of 
the  critical  habitat  dasignatioD. 

Response:  In  1992.  NMFS  appointed  a 
recovery  team  to  daveiop  a  recovery 
plan  far  Sacnmanlo  River  wintar-ntn 
Chinook  saimnn  Tba  taam  will  likaly 
taouua  a  year  to  ounplata  a  da& 
recovery  plan.  NMFS  doaantt  have  the 
euthoniv  to  delay  tna  dasigBauon  of 
cnucd  oabitaL  Howavar.  ii  new 
iptsraiiinn  hnromm  available  from  tha 
Rscovery  Team  or  oineraouicas.  NMFS 


tnav  nvisa  tha  desisnauon  as  provided 
unoar  sacuon  4(A)(3)ro)  of  ibe  ES.\. 

Public  Health 

Comments:  Three  commeniers  were 
concerned  about  the  uncacts  of  the 
critical  habitat  dssignoaon  on  public 
health.  One  commenter  b«iieved  that 
cntjcal  habitat  designation  couia  restna 
Butte  County  Mosquito  Abatement 
District's  ability  to  use  pestiaaes  to 
control  disease-vectonnj  mosqiutct  that 
use  the  back-waters  of  tee  Sacramento 
River  as  breading  grounds  and 
harborage. 

Response:  Actions  such  as  these  that 
may  aaverseiy  impact  cnticei  habitat 
may  also  adversely  affect  the  spaoaa. 
and  would  be  evaluated  under  section  7 
or  10  of  the  ESA  with  or  wiihoia  cnticai 
habitat  designation. 

Notice  ofPrcDosed  Rule 

Comments:  Two  com.'neniets  staled 
that  thev  were  not  provided  with 
adeauata  nouce  of  the  proposed 
designation  of  oritical  habitat  for  «imer- 
run  ciiinook  "■""" 

Response:  After  NMFS  became  aware 
that  some  cotmties  that  may  be  affected 
by  the  winter-run  rhinnnk  salmon 
critical  habitat  designation  were  not 
notified  of  tha  proposed  rulemaking. 
NMFS  avtanriBri  tha  public  mmniani 
period  an  adriitinnal  60  days. 

Primary  Constituent  Dements 

Comments:  Two  commanlats 
recommandsd  that  "primary  coostituont 
elemants"  (e.g..  water  quality  and 
quantity  stanoardsl  spedEisd  in  itaa 
proposed  rule  under  "Need  for  Special 
Maoagemanl  Considaration  or 
Protection"  should  be  icdudad  »t  part 
of  tha  regulatory  requirements  of  the 
oidcal  habitat  Oasignauon  ior  winter- 
run  chinook  salmon. 

Response:  Tha  primary  mnwitiiimt 
elements  that  are  tiasoibed  under  the 
"Naad  for  Special  ManagemaDt 
Considerations  or  Pnteciion"  riitaitaad 
in  tfaa  proposed  rule  are  providad  to 
in^um  tna  public  and  to  provide  ganaial 
guidance  to  Federal  agendas.  Ilia 
tacommendod  temperature  and  flow 
criteria  have  not  iiean  incKidwd  in  the 
regulatory  text  describing  critical 
habitat:  rather,  this  disnission  is  to  alert 
the  public  to  teoommendatiooa  that 
NMFS  may  make  on  a  casa-by-cas«  basis 
as  f>art  of  the  sacuon  7  consultation 
process.  For  instance.  NMFS  has 
required  soma  of  thaaa  oitaria  4a  ba 
achieved  ehraugh  a  bioiosical  opinsoo 
issued  to  tna  Bureau  of  Redamatiao  that 
indudes  requirements  for  reeaooeble 
and  prudent  altaroatives  to  be 
implemented  to  achieve  a  likelihood  of 
non-jeopardy  to  wintar-run  Chinook 


sahnon.  NMFS  does  not  have  the 
sxpcrtise  to  rasulate  water  otuhlv  and 
quantity  CTitena  for  Federaiiv-iMtminea 
water  protects.  Requiring  Feoarai 
agenoas  lo  use  their  own  experusa 
through  tha  sacuon  7  coniuitation 
process  u  a  more  effecuvs  metnod  oi 
obtaining  adequate  water  o\:aiiiy  and 
quantity  f '"^f"^* 

Froeedaral  Methodology 

Canwtents:  One  commenter  exoressed 
concern  that  NMFS  did  not  publish  the 
standanis  it  used  to  evaluate  tee 
economic  '"■p««t«  of  winter-run 
Chinook  salmon  critical  habitat 
designauon.  This  commenter 
leoommendsd  that  NMFS  publish  the 
standards  it  will  use  to  evaluate 
economic  impects  such  as  direct  cr 
indirect  fob  locaas.  regional  or  national 
analysis,  short-term  or  long-term 
analysis. 

Response:  Due  to  the  vanety  cf 
habitats  and  human  activities.  NMFS 
analyzes  economic  impacts  oi  pamcuiar 
actioiM  on  a  casa-by-case  oasis.  The 
ecoonouc  study  conducted  by  NMFS 
doea  daaoiba  tha  accounting 
penpectiva  in  terms  of  both  a  state-wide 
and  national  perspective.  The  analysis 
also  considers  indirect  impacts  of 
specific  management  measures  as  well 
as  direct  impacts. 

WaterQUaiitv  Catena  and  Standards— 
Dedtion  JB30 

Cooimant:  A  commenter  suggested 
tlutoeBditiens  required  by  tha  critical 
tift^t«n)Tilgiinip^  fhwi|j»»fc«<«ti« 
*Tf^**'fiiirn  l*it  '"~*  »»g"i««"^ 
hantawtsk  sat  forth  by  the  State  Water 
RaaoutoBS  Control  Board's  Dadsion 
1630. 

ff^p»i«».  Siaca  the  Stale  Water 
Rasutucas  Control  Board  has  not 
adopted  Decision  1630  (which  indudes 
frihrrij  far  wslar  quality  and  quanuty 
standatils).  NMFS  did  not  rmrsirier  it  in 

wintCMun  Chinook  salmon. 

Ca^Oial  Habitat  of  tha  Sacrameoto 
Khrer  Wfailaf^nm  Chinook  Salnwo 

.^Riyticti  and  biological  iMtiues  that 
in  aaaantlil  for  the  coosarvatioo  of 
irintar^ran  dunook  salnMO.  based  on 
tha  bast  availi^la  Infotmalioo.  indude 
(1)  access  nom  tha  Pacific  Ooaea  to 
appcopriala  soawnins  eiaas  in  the  upper 
Sacfimanto  River.  (2)  tba  availability  of 
daah  gmval  Corapawning  substreta.  (31 
aifaqiiata  irrar  flows  tesaooaafal 
'^awnins.  incaoation  of  eggs,  fry 
dmlopmant  and  amaigaDoe.  and 
dowi^fmaB  tranapoit  of  juveniles.  <4) 
waiar  tenspantnns  faatwaai  42J  and 
S7 J*F  (13  an4 14.1*a  Ior  suocass^ 
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development,  (S)  habitat  areas  and 
adequate  prey  inat  are  not 
coniamtnated.  (6)  npanan  habitat  that 
provides  for  successful  juvenile 
development  and  survival,  and  (7) 
access  downstream  so  that  juveniles  can 
migrate  from  the  spawning  grounds  to 
Son  Francisco  Bay  and  the  Pacinc 
Ocean. 

Need  for  Special  Management 
CoDsideratioiu  or  Pratection 

In  the  identified  habitat  areas.  NMFS 
has  determined  that  certain  physical 
and  biological  features  may  require 
special  management  coosiderauons  or 
protection,  in  particular,  specific  water 
temperature  criteria,  minimum  instream 
flow  criteria,  and  water  quality 
standards  represent  physical  features  of 
the  winter-run  Chinook  salmon's  habitat 
that  are  essential  for  the  species' 
conservation  and  that  may  require 
special  management  Similarly, 
biological  features  of  the  designated 
critical  habitat  that  are  considered  vital 
for  winter-run  chinooic  salmon  mdude 
unimpeded  adult  upstream  migration 
routes,  spauming  habitat,  egg  incubation 
and  try  emergence  areas,  reanng  areas 
for  juveniles,  and  unimpeded 
downstream  migration  routes  for 
juveniles.  Again,  these  habitat  features 
may  require  special  managemenl. 

Speaal  consideralioos  and  protection 
for  these  and  other  hafailat  features  will 
be  evaluated  during  the  section  7 
prt>cess  and  in  the  development  and 
implementation  of  a  lecovery  plan  for 
winter-run  chinook  salmon.  If  adequate 
protection  cannot  be  provided  through 
consultation  or  through  the  recovery 
planning  process,  separate  management 
actions  with  binding  requirements  may 
be  considered. 

Activities  That  May  ASect  the  Essential 
Habitat 

A  wide  range  of  activities  may  affect 
the  essential  habitat  requirements  of 
winter-run  chinook  salmon.  These 
activities  include  water  management 
operations  by  the  Bureau  of 
Reclamation's  Central  Valley  Project 
(e.g..  Shasta  and  Keswick  Dams.  Red 
Bluff  Diversion  Dam.  the  Tehama- 
Colusa  Canal,  the  Delta  Cross  Channel, 
and  delta  export  fadlilies)  that  affect  the 
Sacramento  River  and  Delta,  water 
management  opantions  by  the 
California  Department  of  Water 
Resource's  Stats  Water  Project 
(including  export  of  watar  from  the 
Sacramento-San  )oaquia  Delta)  that 
affect  both  the  Saciamsata  River  and 
Delta,  small  and  large  water  diversions 
by  private  entities  such  as  the 
Anderson-Cottonwood  brigation  District 
and  the  Glenn-Colusa  itrigauon  District 


that  are  located  on  the  Sacramento 
River,  bank  restorauon  activities  by  the 
U.S.  Army  Corps  of  Engineere  (Corps)  in 
the  Sacramento  River  and  Sacismento- 
San  Joaquin  Ilelta.  and  Corps  permitting 
activities  that  authorize  dredging  and 
other  construction-related  activities  in 
the  Sacramento  River.  Sacramento-San 
Joaquin  Delta,  and  San  Franasco  Bay. 

The  Federal  sgenaes  that  most  likely 
will  be  affected  by  this  critical  habitat 
designation  include  the  U.S.  Bureau  of 
Reclamation,  the  Corps,  the  U.S.  Fish 
and  Wildlife  Service,  the  Federal  Energy 
Regulatory  Commission,  the  U.S.  Navy, 
and  NMFS.  This  designation  will 
pronde  clear  notification  to  these 
agencies,  private  entities,  and  the  public 
of  the  existence  of  critical  habitat  for 
winter-run  chinook  salmon  and  the 
boundaries  of  the  habitat  and  the 
protection  provided  for  that  habitat  by 
the  secuon  7  consultation  process.  This 
designation  will  also  assist  these 
agencies,  and  othen  as  required,  in 
evaluating  the  potential  effects  of  their 
activities  on  the  wmter-nin  chinook 
salmon  and  its  cntical  habitat,  and  in 
determining  when  (»nsultation  with 
NMFS  would  be  appropriate. 

Expected  Impacts  of  Designation 
Critical  HabiUt 

Under  section  7  of  the  ESA,  Federal 
agencies  are  required  to  ensure  that 
their  actions  are  not  likely  to  jeopardize 
the  continued  existence  of  listed  species 
or  to  result  In  the  destruction  or  sdvetse 
modification  of  listed  spedes'  critical 
habitat  Also,  takings  of  vdnier-run 
chinook  salmon  are  prohibited  under 
regulations  issued  when  the  speaes  was 
listed  as  threatened. 

Tliis  action  identifies  specific  habitat 
areas  that  have  been  determined  to  be 
essential  for  the  conservation  of  the 
winter-run  chinook  salmon  and  that 
may  be  in  need  of  spedal  management 
coiuiderations  or  protection.  Also,  this 
designation  requires  Federal  agencies  to 
eveluate  their  activities  with  respect  to 
the  critical  habitat  of  wintei^nin 
chinook  salmon  and  to  consult  with 
NMFS  pursuant  to  sectiOD  7  of  the  ESA 
before  engaging  in  any  action  that  may 
affect  the  critical  habitat  Federal 
agencies  must  ensure  that  their 
activities  are  not  likely  to  result  in  the 
destruction  or  adverse  modification  of 
this  critical  habitat 

Currently.  Federal  agencies  active 
witliin  the  range  oi  the  winte^run 
chinook  salmon  are  leqniied  to  consult 
with  NMFS  regarding  projacu  and 
activities  they  permit  nuul  or  otherwise 
carry  out  that  may  effect  the  spedes 
since  it  is  listed  as  threatened  under  the 
ESA.  Even  without  this  critical  habitat 
designation.  Federal  agendes  are 


reqtiited  to  consult  with  NMFS,  in  most 
if  not  all  situations,  if  winter-run 
chinook  salmon  habitat  might  be 
adversely  affected  since  any  action  tnet 
is  likely  to  effect  the  habitat  of  winte.'- 
run  chiiBook  salmon  would  also  be 
expected  to  affect  the  spedes. 

Designation  of  critical  habitat  for 
winter-run  chinook  salmon  is  not  like:-/ 
to  have  any  additional  direct  adverse 
economic  impacts  on  Federal,  state,  or 
private  activities  beyond  those  that 
already  occur  as  a  result  of  listing  a 
spedes  under  the  ESA.  Following 
designation  of  critical  habitat  Federal 
agendes  will  continue  to  engage  in 
section  7  consultations  to  determine  if 
the  actions  they  authorize,  fund,  or 
cany  out  ere  likely  to  jeopardize  the 
continued  existence  of  winter-run 
chinook  salmon.  With  the  designetion. 
they  Will  also  need  to  address  explidtJy 
impacts  to  the  spedes'  critical  habitat  as 
well.  However,  this  is  not  expected  to 
materially  affect  the  scops  of  future 
consultations  or  result  in  greater 
economic  impacts  since  the  impacts  ic 
winter-run  chinook  salmon  habitat  are 
already  considered  in  section  7 
consultations. 

Hydrosphere  evaluated  the  economic 
impacts  of  implementing  various  special 
water  management  alternatives  (i.e.. 
specific  temperatura  end  instream  flow 
criteria  within  the  geographically 
defined  criUcal  habitat)  that  NMFS 
believes  would  improve  the  criticel 
habitat  of  winternin  chinook  salmon 
and.  therefore,  benefit  the  spedes. 
NMFS  is  currently  using  these  same 
general  hydrologic  attributes  to 
determine  whether  proposed  or  existing 
actions  are  likely  to  result  in  jeopardy 
to  winter-run  chinook  salmon.  For  this 
reason,  it  is  difficult  to  separate  the 
estimated  costs  of  the  critical  habitat 
designation  from  the  costs  assodaied 
with  listing  the  speaes  and  the  taking 
prohibition.  However,  for  the  purpose  of 
this  analysis,  cosu  associated  with 
achieving  the  identified  hydrologic 
attributes  (e.g.,  minimum  flow 
lequirements  and  temperature  goals) 
within  the  critical  habitat  designation 
ware  analyzed.  The  resulting  changes  in 
hydrology  and  assocaatad  ecxmomic 
costs  or  benefits  wen  then  estimated,  i 

Some  actioiu  that  would  Improve 
winter-run  habitat  were  not  induded  in 
the  analvsis  conducted  by  hydrosphere 
since  they  (e.g.,  the  Sbasu  temperature 
control  devicel  are  alreedy  in  the 
planning  or  finandng  stages  and  are 
axpeded  to  be  implemented  regardless 
of  whether  critical  habitat  for  winter-run 
chinook  salmon  is  designatscL 

An  evaluation  of  cosu  assodated  wit.-. 
adiiaving  spedfied  hydrologic 
ettributes,  such  as  minimtnn  flow 
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rwjuiiviuHJts  ■nd  taiiuMiuun  coais. 

unlhin  Ihilfi— fntan  ■  iili«  ■>  paKitat 

coociudsd  that  toiai  •conocaic  ixnafits 
and  com  would  ba  tbout  SB2S  milUoo 
and  S69.6  »"'"■""  napacti*«lT.  with  an 
overall  DM  wrnnomir  eanafit  of  S12.9 

miUioD  (hyarasphera  1991). 

Critical  Habitat:  Fitanliil  f  catuici 

Batad  on  ivtilabla  inioniution. 
NMFS  u  dMignanng  cnucai  habitat  that 
IS  conuaarad  auaaual  for  tna  (utvivel 
ana  racovary  of  tha  wlniar^un  '*■"""*• 
salmon  and  that  mnniaa  apacial 
managamant  mininacatioo  er 
protactioa.  Tha  taUioal  hafaUat 
designatad  by  thu  niia  inciiidea  araas 
that  an  cuiraotly  usad  by  «niuar4im 
rhinftftk  ftlnv^fl  ududiaa  tha 
Sacramanto  Rivar.  ali  traiarwaya  and 
bay*  waaiward  of  Chippa  iiland  to  San 
Francuco  Bay.  and  San  Fianaaco  Bay. 

Spadfic  cnueal  habitat  Indudaa  <l') 
(ha  Sarrimanto  luvar  bom  Ktwick 
Dam.  Shatu  County  (Slvar  MUa  3021  to 
Chipps  Uland  (Rivar  Mila  0)  at  tha 
weMward  margin  oidia  Sactamanto-San 
loaquin  Oatta.  12)  ali  Hratai*  Dom  Chippa 
Island  wesiwanl  to  Canpiinac  fiiidga. 
including  Honlur  Bay,  Ciizdy  Bay,- 
Suisun  Bay,  and  Carquinay  Sttaic  (3J  all 
watan  of  San  Pablo  Bay  waMwaid  of  tha 
Cnrquinax  Bridga.  and  <4)  all  iwataca  of 
San  Franciaco  Bay  (noftb  of  tha  Salt 
Frandsco/OaUand  Bay Biidga)  from  '"" 
San  Pcble  Bay  10  tha  CoUan  Gala  Bndgt 
and  north  of  tha  San  Ffanriaro-OaHaiwI 
BayBridga. 

Within  tha  SKnmantn  Rivar.  Ihia 
daaignadon  indudaa  tha  mar  I 
rivar  bottom  finrhiding  It 
ataodatad  giaval  utad  oy  «riiitar<an 
Chinook  lajjnoo  a*  apaaniing  anbaiala). 
and  adiacaiu  ripanan  sooa  iicad  by  fry 
and  iuvanika  bt  raaiing.  Alia  in  tha' 
areas  waclward  from  Shaman  iiland  tc 
Chipps  island.  It  indudaa  Kimball 
Island.  Winter  island,  and  Brown* 
Island.  In  tha  araaa  waatwaid  from 
Chipps  Island,  inriurilng  San  Fiandaoo 
BaytothaColdanCaiaBiidgB.it 
includes  tha  iKnahna  water  cohmm 
and  etsantial  teagias  haUtal  and  feed 
resources  used  by  wialanuu  '*»«"■«'' 
salmon  as  part  of  thair  immdla 
outmigtation  or  arliill  ipawiiiiig 
migratioiL  This  daai^Mtiea  doaa  not 
indudaaoyasniaiinaaloughaintfain  ' 
San  Franc^oo  Bav  or  San  Miio  Bay. 

Although  it  is  impoMatt.  aideal 
habitat  doaa  not  indada  tha  open  ocean 
habitat  used  by  winiar«im  '•*'''«~* 
salmon  baoBuae  tliia  afea  deee  aet 
appear  to  be  in  need  «f  apadal 


of  this  portion  of  tiia  1 
and  other  iacton  assodatad  with  the 
iiiiiiii  III  mil  siiiiiaiiiaiiiiieii  iiieiiil :    .' 
taoaational  fishing,  do  aoi  appear  to  be 


significant  fKton  tn  tha  **»*'^«'**  of  tita 
spaoaa.  in  ariditinn  eajaing  laws 
appear  adaqoata  In  pimad  ttese  araas. 
and  speoal  managanaBt  of  tills  ^*'*^** 
is  not  considared  naoeaaary  at  this  time. 
However.  NMFS  will  '•~'"""-  to 
moiuuir  sctiTi ties  in  this  area  to 
datenmne  if  it  neada  to  i>a  inrinriad  in 
the  aoucal  habitat  dasitnalinn 

NMFS  has  not  induiied  spadfic  aiaas 
outaids  tha  curiam  gsograpiiical  ana 
occupied  by  winter-run  rhinoofc  salmon 
in  this  designation  since  tiiase  araaa  era 
not  considaiad  essential  ior 
conservation  of  tha  spadas.  Althoogh 
some  may  racommend  ramoviiu!  dams 
(e.g..  Shasta  and  ICaswidc)  along  the 
Saoamanto  kivar  so  that  tlie  former 
upiiver  habitat  isuld  once  again  be 
made  avaiiabla  to  winiar-run  rtrinnnk 
salmon.  NMFS  has  mncliiriari  that 
proper  managamant  of  the  existing 
habitat  is  su^daot  to  piovida  fv  tile 
survival  and  recovery  of  thia  spades. 
However,  if  suffidont  habitat  ia  not 
maintained  below  Shasta  Raservoir  to 
satisfy  tlia  spawning  and  survival 
rsquiramsnis  of  wiotar-run  rhinnnt 
salimon.  tha  future  -"««'""""  of  tha 
spades  would  be  ieopaixiizad. 

nsisifiriliim 

The  Assistant  Administrator  far 
Fishadas.  NOAA.  baa  determined  that 
tUs  Is  not  a  "ma^  lule"  reqoiriBg  a 
tegidatory  imped  analysis  under  EA 
122S1.  Tha  legulatiaa*  are  not  likely  to 
ia*Hh  in  (1|  an  annual  afbdoathe 
aoonony  of  SlOO  millioo  or  more.  (21  a 
maior  inoeeaa  in  costa  or  piicaa  far 
coosamera.  individual  industries. 
Fadeal.  state,  or  local  govcromaot 
agandes.  or  gaogiaphic  regions,  or  (31  a 
sigidficant  adverse  eHed  on 
competition,  einpioyment.  investmant, 
productivity,  innovation,  or  on  tha 
ability  of  U.S.-based  enterprises  to 
compete  with  fowign-besed  enlerphses 
in  domestic  or  export  markals. 

The  ConefBl  Cinuisel  of  the 
Depertment  of  Commerce  has  caitified 
that  this  rule  will  not  have  a  signiBcam 
economic  imped  on  e  substantial 
number  of  small  entities  as  deaoibed  in 
the  Regulatory  Flexibility  Act  The 
deaigsiation  ^  critical  h^tat  only 
duplicataa  and  loinfbrcaa  the 
suMtantive  pratactioo  leaulting  from 
listing:  thereiiDra.  the  eoonoittic  and 
other  impacu  resulting  from  de»)pietinn 
are  expeded  to  be  minimal,  and  a 
regulatory  flexibility  analysis  is  nd 
remnfod. 

lids  rule  does  not  contain  a 
coUection-«f-inforniatioa  requiiaoeot 
for  purpoees  of  the  Papetwi>i 
Raouction  Act 

Thla  fide  doea  not  contain  polidas 
with  fadeiaHgn  impllratinns  stiffiriant 


10  wanant  praoaraooa  of  a  fadataiisc: 
asaeesment  under  E.0. 12eiZ. 

Tht  1^— ■"« "t  Arfmini««i«t>if 

determined  that  thia  design  atieo  u 
consistent  to  *i**  Qiexunum  e*t**T* 
piadicabie  trilh  the  epprovad  Coasui 
Zone  Management  Program  of  the  Stats 
of  CalifTTrpi'  This  detarmiiuuon  was 
submitted  for  review  by  tht  lesponiibie 
Suu  agency  unilar  section  3.7  of  the 
Coastal  Zone  Managsmant  A:L  Bacausk 
the  Slate  did  not  respond  within  the 
statutory  time  penod.  agreement  with 
the  determiiution  is  infamd. 

NOAA  Administrative  Order  216-6 
states  that  critical  habitat  dcsiinaiions 
under  the  ESA.  geneiaiiy,  are 
cetegotiaily  exduded  from  tna 
lequirsment  to  prepare  an 
enviionmantal  assessment  cr  an 
environmental  imped  statement. 
However,  in  order  to  more  dearly 
evaluate  the  minimal  impacts  of  the 
critical  habitat  designation.  NMFS 
prepered  an  envuoionenial  asssssoen:: 
copies  ere  evailabia  on  request  (see 
AOORCSSCS). 

Ustof  Sabiects  ia  SO  CFR  Part  226 
Endangered  and  threatened  speaes. 
Dated:  hue  9. 1B91. 

NavrFaslar. 

Ferlfae  reasons  sat  forth  in  the 
praemUe.  SO  CFK  part  228  is  emended 
asfaUowr. 

PART  226— DESICNATCO  CnmCAL 
HABtTAT 

1.  Hie  authority  citation  for  part  226 
continues  to  laad  as  fdlloMrs: 


16  U.S.C  1533. 
2.  Suboart  C  which  was  leseived.  is 
added  to  part  228  to  read  as  fallows: 
Subpart  C—Crtbca>  HaWlat  tar  Fall 

Sac 

226.21     ~M  lilliaiiai  nil  m  TinTTT  I — 


( 

Subp«t  C—Critlcat  Habitat  for  Hah 

(22621 

Mneefei 

The  following  waterways,  bottom  and 
water  of  the  weterwaye  and  adjacent 
rioarian  soaae:  The  Secmneoto  River 
from  Keswrlcfc  Dam.  ShasU  County 
(River  Mile  3021  to  Chipps  island  (River 
Mile  Mat  the  westward  margin  of  tha 
Sacnmantn-San  ioaquin  Delta,  all 
tvatars  from  Chipo*  Island  westward  to 
Canioinec  Bridge!  induding  Honker 
Bay.  Crizzlv  Bay,  Suiaim  Bay.  and 
Csrqoinez  Strait,  all  watan  of  San  PaUo 
Bay  westward  of  tha  Carqmnas  Bridge. 
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and  til  wtian  of  San  Fnnatco  Bay 
inonn  of  ih«  San  Franasco/OaJuand 
bay  Bhdeel  from  6sn  Pablo  Bay  to  iz* 
Golden  Gata  Bridgs. 

!FK  Doc  0-I4133  Filad  S-15-93:  »Ai  ami 
cnuNO  eoBi  ai*-a»4i 
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STATEMENT  BY  MARK  J.  PAUIER,  EXECUTIVE  DIRECTOR 

MOUNTAIN  LION  FOUNDATION 
ON  REAUTHORIZATION  OF  THE  ENDANGERED  SPECIES  ACT 


Mr.  Chairman  and  members  of  the  Committee: 

I  am  Mark  J.  Palmer,  and  I  am  Executive  Director  of  the 
Mountain  Lion  Foundation,  a  nonprofit  conservation  and  education 
organization  working  to  preserve  mountain  lions,  other  wildlife, 
and  their  habitat  throughout  California. 

Our  organization  has  been  active  in  promoting  the  permanent 
ban  on  sport  hunting  of  mountain  lions  in  California,  achieved 
through  a  public  vote  on  Proposition  117,  the  California  Wildlife 
Protection  Act  of  1990,  known  popularly  as  the  "Mountain  Lion 
Initiative".   But  Proposition  117  does  more  than  that: 
Proposition  117  also  requires  at  least  $30  million  be  spent  every 
year  for  the  next  30  years  to  protect  the  haUaitat  of  wildlife, 
including  endangered  species,  wetlands,  riparian  areas,  wildlife 
corridors,  and  deer  and  mountain  lion  habitat.   In  its  first  two 
years.  Proposition  117  has  led  to  the  acquisition  of  over  72,000 
acres  of  wildlife  habitat  for  future  generations  to  enjoy. 

The  Mountain  Lion  Foimdation  has  also  been  active  in 
fighting  poaching,  in  educating  the  public  about  mountain  lions 
and  other  wildlife,  in  protecting  hetbitat,  in  supporting  and 
defending  the  state  Endangered  Species  Act,  and  in  providing 
funding  to  state  agencies  to  protect  wildlife. 

The  Mountain  Lion  Foundation  strongly  supports  the 
reauthorization  of  the  federal  Endangered  Species  Act.  We  would 
like  to  see  it  made  stronger.   The  Committee-print  drafted  by 
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Chairman  Studds  and  Mr.  Dingle  is  an  excellent  step  in  the  right 
direction. 

In  particular,  we  would  like  to  see: 

(1)  Increased  funding  levels  for  endangered  wildlife, 
including  better  funding  for  federal  and  state  agencies  that 
protect  wildlife; 

(2)  Stronger  incentives  for  involvement  of  private  interests 
in  wildlife  habitat  protection,  such  as  funding  for  easements, 
acquisitions,  pre-planning,  and  Habitat  Conservation  Plans; 

(3)  Multi-species  planning  without  ignoring  the  need  to 
continue  species-by-species  protection  efforts  —  planning  is  all 
well  and  good,  but  we  need  the  strong  regulations  and  sanctions 
contained  in  the  Endangered  Species  Act  to  ensure  compliance  and 
willingness  to  cooperate  in  planning  efforts  by  land  owners  and 
local  governments  (the  lack  of  sanctions  or  incentives  is  a  major 
failing,  in  our  mind,  in  Governor  Pete  Wilson's  proposed  Natural 
Community  Conservation  Plan) ; 

(4)  Better  enforcement  of  other  wildlife  laws  that  seek  to 
protect  species  before  they  become  endangered  —  if  the  National 
Forest  Management  and  Clean  Water  Acts  had  been  enforced 
adequately  in  the  last  ten  years,  the  Spotted  Owl  would  be  in 
much  better  shape  as  a  species,  and  there  would  be  more  options 
open  to  us  to  deal  with  the  timber  economy;  and 

(5)  Better  overall  strategies  to  involve  the  federal,  state, 
and  local  agencies  into  wildlife  protection  efforts. 
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A  few  California  examples  may  be  helpful  to  the  Committee  in 
dealing  with  problems  of  the  federal  Endangered  Species  Act: 

Bay  Delta  and  Wilson  Administration; 

Sadly,  the  state  Department  of  Fish  and  Game  (DFG)  under  the 
Wilson  Administration  has  been  seriously  weakened  in  its  response 
to  endangered  species  and  other  wildlife  issues. 

Last  fall,  for  example,  the  DFG  told  the  state  Department  of 
Water  Resources,  which  operates  the  State  Water  Project  providing 
irrigation  water  to  southern  California  for  agriculture  and  other 
uses,  that  they  needed  a  permit  in  order  to  "take"  endangered 
Winter-run  Chinook  Salmon  through  operations  of  their  pumps.   The 
Department  of  Water  Resources  balked,  apparently  with  the  support 
of  the  Governor's  office.   The  result  was  a  series  of  blunders, 
starting  with  a  memo  by  the  Director  of  DFG  allowing  the  "take" 
of  up  to  2,000  salmon  smolts,  without  permit,  mitigation,  or 
consultation  at  all.   Later,  the  Department  announced  that  the 
smolts  were  of  a  different  subspecies  than  Winter-run  Chinook 
Salmon  —  still  later,  scientists  agreed  that  indeed  the  smolts 
were  Winter-run.   The  National  Marine  Fisheries  Service  finally 
had  to  step  in  under  the  auspices  of  the  federal  Endangered 
Species  Act  in  order  to  straighten  out  the  mess  caused  by  the 
state  of  California.   A  detailed,  documented  chronology  and 
analysis  follows  in  Attachments  B  and  C. 

Governor  Wilson,  last  spring,  dropped  state  efforts  to 
resolve  the  Delta  crisis  through  the  workings  of  the  state  Water 
Quality  Control  Board.   He  blamed,  instead,  the  federal 
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Endangered  Species  Act  for  being  too  tough. 

Yesterday,  the  Mountain  Lion  Fovindation  released  a  memo  from 
lawyers  with  the  Department  of  Water  Resources  outlining  their 
legal  strategy  to  get  around  the  federal  Endangered  Species  Act 
for  management  of  the  Delta.   They  are  ignoring  state  endangered 
species  and  water  quality  laws;  now  they  are  going  after  the 
federal  laws  that  protect  our  wildlife.   See  Attachment  A  for 
details. 

We  need  to  keep  a  strong  federal  Endangered  Species  Act  in 
place,  because  the  states  and  private  interests  simply  will  not 
follow  existing  environmental  laws  in  conflict  with  economic  and 
special  interest  goals,  unless  they  are  forced  to  by  unambiguous 

language. 

Santa  Ana  Mountains  Population  of  Mountain  Lions  Petition; 

Last  March  1992,  the  Mountain  Lion  Foundation  filed  a 
petition  to  list  the  mountain  lions  of  the  Santa  Ana  Mountains  in 
Orange  County  as  Endangered  under  the  provisions  of  the  federal 
Endangered  Species  Act.   The  Santa  Ana  Mountains  are  almost 
completely  surrounded  with  urban  development  —  the  last  two 
corridors  that  allow  travel  of  lions  and  other  wildlife  into  and 
out  of  the  mountains  are  subject  to  intense  development  pressure 
(in  fact,  one  corridor  will  be  destroyed  by  a  development  that 
has  been  approved  by  a  local  government  —  a  lawsuit  by  the    ' 
Mountain  Lion  Foundation  was  filed  to  protect  the  land) . 

To  date,  we  have  heard  nothing  from  the  U.S.  Fish  and 
Wildlife  Service  about  our  petition,  over  a  year  and  four  months 
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after  filing  the  petition.   In  contacting  their  office  in 
Ventura,  we  reached  the  staff  biologist  who,  last  year,  prepared 
a  draft  response  to  our  petition  and  sent  it  off  to  Washington 
D.C.  for  approval.   He  has  heard  nothing  since,  and  he  doesn't 
even  know  who  to  talk  to  or  where  it  might  be.   Our  two  phone 
calls  back  east  have  never  been  returned. 

Clearly,  something  must  be  done  to  speed  up  the  listing 
process  to  better  address  wildlife  issues. 

Jobs:  A  Proposal: 

Joining  with  the  Sierra  Club  and  the  Pacific  Coast 
Federation  of  Fishermens  Associations,  the  Mountain  Lion 
Foundation  has  proposed  a  jobs  package  to  address  the  economic 
problems  of  the  Endangered  Species  Act.   Instead  of  protesting 
long-overdue  protections  for  endangered  salmon  and  owls,  the 
Mountain  Lion  Foundation  and  others  propose  public  works  projects 
to  restore  salmon  habitat  and  timber  lands,  which  will  in  turn 
help  generate  jobs  in  commercial  fishing,  sustainable  timber 
management,  and  recreational  fishing  and  tourism.   Restoring  the 
Pacific  Coast  is  about  real  work  to  renew  our  environmental 
infrastructure  that  has  been  so  badly  damaged.   A  copy  of  this 
proposal  is  attached  as  Attachment  D. 

Mountain  Lions:  Not  Yet  Endangered: 

A  final  thought  about  mountain  lions. 

Mountain  lions  are  secretive,  large  predatory  mammals  that 
need  a  great  deal  of  room  to  make  a  living.   For  too  long,  we 
have  looked  upon  mountain  lions  as  a  "problem".   (They  eat  "our" 
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deer;  they  sometimes  eat  our  livestock.) 

Instead,  let  us  look  at  mountain  lions  as  a  solution.   This, 
in  fact,  is  being  done  in  southern  California,  where  work  is 
going  on  to  describe  and  preserve  the  Coastal  Sage  Scrub  habitat 
for  the  Natural  Community  Conservation  Planning  process.   As  part 
of  the  charge  of  the  Scientific  Advisory  Committee,  mountain 
lions  are  being  looked  at  as  a  source  of  information  about 
wildlife  corridors  for  Coastal  Sage  Scrub.   In  order  to  prevent 
wildlife  extinctions  due  to  in-breeding  and  peripheral  pressures 
from  development,  corridors  linking  habitat  areas  are  proposed  in 
order  to  promote  wildlife  movements.   Since  little  information  is 
available  about  Coastal  Sage  Scrub,  but  much  information  can  be 
gleaned  from  mountain  lions,  the  Scientific  Advisory  Committee  is 
using  data  from  mountain  lion  movements  to  establish  the  best 
corridors,  reasoning  that  smaller  species  can  probably  follow 
where  the  largest  species  can  go. 

Thank  you  for  your  consideration  of  our  comments  and 
suggestions.   We  look  forward  to  working  with  Congress  to  protect 
and  preserve  our  precious  wildlife  heritage. 
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Testimony  submitted  by  Jacob  F.  Pollock 

on  behalf  of 

the  California  Coalition  for  Endangered  Species 

to  the  House  Merchant  Marine  &  Fisheries  Committee 

Field  Hearing  on  Endangered  Species  Act  (ESA)      July  7, 1993 

Mr.  Chairman  and  Members  of  the  Committee,  I  would  like  to  relay  the 
experience  of  some  of  those  involved  the  oldest  HCP  in  the  country,  the  San  Bruno 
Mountain  HCP.  We  feel  that  although  some  have  pointed  to  this  HCP  as  an 
unqualified  example  of  success,  there  are  still  some  areas  in  which  it  did  not  work 
and  could  be  improved.  It  is  the  intent  of  this  testimony  to  illuminate  those  areas. 

Our  coalition  represents  dozens  of  citizen  and  environmental  groups  within 
California  and  is  growing  every  day.  In  general,  we  believe  that  our  nation  needs  a 
stronger  Endangered  Species  Act,  one  that  will  achieve  its  primary  goal  of 
preventing  the  extinction  of  our  nations'  vast  diversity  of  plants  and  animals.  We 
believe  that  economic  goals  and  environmental  goals  are  not  mutually  exclusive 
and  are  working  to  bring  about  a  healthy  sustainable  economy  which  includes 
healthy  sustainable  environment. 

The  following  are  some  of  the  problems  we  found  with  the  San  Bruno 
Mountain  HCP: 


#1  -  Independent  evaluation  and  review.    There  was/is  not  enough 
independent  evaluation  and  review  of  the  entire  process.  There  needs  to  be  an 
independent,  scientific  review  panel  for  of  all  phases  of  the  HCP.  Many  problems 
of  the  San  Bruno  Mountain  HCP  could  have  been  avoided  with  proper  review. 
This  review  is  especially  needed  during  the  compromise  phase  before  the  plan  is 
approved  to  ensure  that  the  goal  of  species  recovery  is  not  compromised  away. 


Ti—-ieiK.   _   Q'a 
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We  are  not  talking  about  the  type  of  redundant  whimsical  review  suggested 
in  HR1490  which  serves  to  delay  needed  listings.  We  disagree  with  the  HR1490 
superfluous  reviews  during  the  listing  phase.  They  have  the  potential  to  allow 
species  to  go  extinct  while  protracted  pseudoscientific  legal  and  procedural  battles 
take  place.  The  margin  of  error  is  on  the  side  of  danger,  danger  of  extinction. 

The  type  of  review  we  would  like  to  see  for  the  HCP  process  would  allow 
for  scientific  review  of  a  process  which  our  experience  has  shown  to  be  complex 
and  fiill  of  disagreements.  This  independent  review  would  also  minimize  any 
potential  conflict  of  interest.  We  have  found  that  the  same  team  which  was 
recommending  the  work  was  also  performing  the  work  and  evaluating  the  job.  The 
margin  of  error  here  is  on  the  side  of  safety.  We  are  safer  if  we  don't  rush  headlong 
into  an  irrevocable  extinction. 

#2  -  Citizen  participation  needs  to  be  improved.    We  have  found  that  there 
are  many  phases  of  the  project  in  which  citizens  were  not  allowed  to  participate 
effectively.  There  was  often  not  enough  option  for  input  by  citizens  and  often 
experts  who  were  not  part  of  designated  panels  were  ignored.  Meetings  need  to  be 
open  to  the  public  and  public  hearings  with  public  input  need  to  be  an  integral, 
mandatory  part  of  all  planning  and  implementation  processes.  The  public  needs  to 
be  involved  not  only  at  the  approval  stage  but  in  the  planning  and  investigation 
phase. 

#  3-  Measurable  and  quantifiable  goals.    If  we  are  to  comply  with  the  law 
and  protect  endangered  species,  we  need  to  have  goals  that  we  can  measure  and  use 
to  evaluate  the  success  of  the  HCP.  The  San  Bruno  Mountain  HCP  lacks  such 
measurable  goals.  Measurable  quantifiable  goals  which  ensure  species  survival  are 
needed  to  prevent  circumvention  of  the  intent  of  the  ESA. 
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#4  -  Developer  responsibility  &  financial  insurance.    At  least  one  San  Bruno 
Mt..  developer  lost  financial  backing  after  the  "take"  was  completed  but  before  the 
construction  was  completed.  Major  parts  of  the  plan  depend  both  on  ongoing 
contributions  from  the  developer  as  well  as  revenues  from  the  completed  project. 
The  sense  is  that  there  is  no  responsibility  on  the  part  of  the  developer,  and  the 
current  plan(in  HR2043)  to  provide  a  government  fund  to  help  support  HCP's  does 
not  address  this  lack  of  responsibility.  We  do  not  want  to  see  HCP's  approved  for 
projects  that  are  not  supported  by  permittee(developer)  nor  planned  out  enough  to 
succeed.  We  should  also  rely  less  heavily  on  uncertain  projected  sources  of  funds. 

#5  -  Revision  of  the  plan.  There  was  not  enough  public  input  regarding 
revisions  of  the  San  Bruno  Mt..  plan  after  it  was  approved.  Many  of  the  decisions 
were  made  with  little  or  no  public  input  and  no  independent  evaluation  or  review. 
There  needs  to  be  independent  scientific  evaluation  and  oversight  at  the  revision 
phase  of  the  plan  to  ensure  the  goal  of  species  recovery  is  not  lost. 

The  goal  of  the  Sec.lO(HCP)  permit  process  is  to  allow  reasonable 
development  in  the  context  of  a  law  designed  to  preserve  endangered  species.  The 
goal  of  the  law  is  to  preserve  species.  If  we  allow  shortsighted  development 
interests  to  circumvent  that  goal  we  have  failed,  both  with  the  intent  of  the  original 
law  and  the  intent  of  the  Sec.  10  amendment. 

Our  group  represents  the  growing  number  of  citizens  across  America  who 
are  starting  to  realize  they  don't  have  to  choose  between  a  healthy  environment  and 
a  healthy  economy.  We  would  like  to  see  our  representatives  and  our  laws  working 
toward  a  real  solution  which  allows  for  an  environment  we  can  live  widi  without 
sacrificing  our  economy.  We  feel  that  while  some  forms  of  profit  making  ventures 
may  not  be  compatible  with  a  healthy  environment,  the  majority  of  businesses  will 
be  able  to  become  competitive  within  the  context  of  a  healthy  environment.  These 
are  the  types  of  investors  and  corporations  we  would  like  to  see  supported.  We 
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cannot  sacrifice  our  environment  to  businesses  which  are  not  able  to  become 
environmentally  competitive,  businesses  which  therefore  desire  human  needs  and 
American  laws  to  conform  to  their  business  practices. 

We  recognize  that  there  are  some  people  who  will  be  impacted  by  the  act 
and  recommend  that  there  be  other  programs  created  to  help  minimize  the  impact 
wage  earners  and  small  businesses  may  feel.  These  programs  should  be  on  a  case 
by  case  basis  and  should  remain  outside  the  scope  of  the  Endangered  Species  Act 
itself. 

The  ESA  is  not  the  cause  of  these  problems,  it  is  the  safety  net  to  protect 
species  on  the  brink  of  extinction.  The  problems  attributed  to  the  ESA  can  be 
prevented  through  advanced  planning.  We  advocate  a  partnership  between  cities, 
counties,  states  and  the  Federal  government  for  advance  planning  in  protection  of 
biodiversity.  The  goal  is  to  provide  information,  guidance  and  coordination  to 
prevent  species  from  declining  to  the  level  where  the  ESA  protections  are  needed. 
We  DO  NOT  advocate  procedural  avoidance  of  the  activation  of  the  ESA.  If  a 
species  is  in  danger,  it  needs  to  be  listed.  We  advocate  planning  so  that  species  are 
not  in  danger. 

Thank  you  all  for  your  time.  Please  let  me  know  if  our  coalition  may  be  of 
any  help  to  you  in  answering  questions  you  may  have.  Contact  me  and  I  will  find 
the  answer  or  find  the  person  most  likely  to  be  able  to  help. 

Sincerely,     /^<^^  ^  (pjt^^ 

Jacob  F.  Pollock, 

Endangered  Species  Coordinator , 

Golden  State  Wildlife  Federation 

for 

California  Coalition  for  Endangered  Species 
PO  Box  1394  Santa  Cruz,  Ca  95061 
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"Recounting    a    Century    of   Failed    Fishery    Policy    Toward 
California's    Sacramento    River    Salmon    and    Steelhead"! 

Michael  Black,  Ph.D.,  Acting  Director, 

Center  for  Technology  Studies, 
New  Jersey  Institute  of  Technologies 

Newark,   New  Jersey,  07102 
(201)    596-6591    or   (415)    668-2370 

The    assumptions   undergirding    fisheries   policies    toward 
California's   salmon   and   steelhead   have   remained   virtually   unchanged 
for  over  a  century.   Since  their  inception,  state  and  federal  fisheries 
policies   aimed   at  protecting   salmon   and   steelhead   rainbow   trout   hurt 
far  more  than  they  have  helped.  An  endless  succession  of  mitigations 
have  attempted  to  compensate  for  the  decline  of  fisheries  along  the 
Sacramento    River. 

As   rivers   that   once  contained   abundant  pure   water   were 
severely   compromised,    fishermen    and    their   agency    representatives 
sought  to  adapt  fish  to  a  greatly  disturbed  natural  world.  Rather  than 
bringing   human    behavior   in   line   with   healthy   watersheds,   fishery 
managers  embarked   on   a  much  more  politically  palatable  solution   to 
disappearing    fisheries    by    reinventing    nature. 

California's  original  Fish  Commissioners  abandoned  as 
unworkable   any  challenges  to  the  root  causes  of  fisheries  decline 
(e.g.,  economic   forces  like  mining,  extreme  deforestation)  and  instead 
went  after   the   symptoms   accompanying   fishery   collapse   (by 
artificially   producing   more  fish).   Early  fisheries  overseers   turned   to 
technology   for   their   solutions. 

As  natural  resource  institutions  evolved,  they   adopted  a   set  of 
"serialistic  policies"  (after  something  which  occurs  in  a  series,  rank  or 
row),  a  succession  of  pure  technical  solutions,  to  mitigate  against 
collapsing   fisheries.   Where  dams   were  erected   blocking   fishery 


^This  abstract  is  drawn  from  a  paper  and  a  forthcoming  book,  California's    Last 
Salmon:    The    Unnatural  Policies   of  Natural  Resource  Agencies  to  be  published 
by    the    University   of  California   Press. 
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migration,   experimental   fishways   appeared.   When   fishways   failed   to 
stem  the  collapse  of  declining  salmonid  stocks,  fish  elevators 
(resembling  locks  on  hoists)  occasionally  were  tried.  When  these  fish 
passage   strategies   also  failed,   hatcheries   sprang   up.   When   hatcheries 
proved   inadequate   to  the   task,   artificial   spawning  channels   were 
constructed.  When  these  proved  to  be  a  dismal  failure,   in-stream 
spawning  "racks"  were  contemplated.  Failing   these,   agencies   ordered 
that   suitably-sized   spawning   gravel   be   dumped   in-stream.   To 
succeed  at  this  diminishing  game  of  migratory  pinball,   sometimes 
even  juvenile  fish  were  "bused"  past  a  gauntlet  of  migratory 
obstacles  posed  by  irrigation   interests.  The  list  of  compensatory 
mitigations  is  long. 

Serialistic  policies  are  analogous  to  a  treadmill,  in  which  human 
beings,   in    search   of  ever-greater   substitutes   for  the   self-maintaining 
natural  world,  ratchet  up  the  scientific  and  technological  ante  in  a 
triumph  of  the  artificial.   However,  because  stability  recedes   in  direct 
proportion   to  dramatic  human   intervention   within   nature,   a  stable 
outcome   remains   woefully  elusive. 

Artificial  technical   systems  escalate  ecological  vulnerability 
because  they  require  "eternal  vigilance"  to  function  (if  at  all). 
Maintenance  of  the   systems  require  enormous  quantities  of  sheer 
physical  energy  and  continuous  financial   support.   Serialistic  policies 
engender   the   illusion   that  calamitous,   greed-driven   ecological 
practices  that  laid  waste  to  rivers  in  the  first  place  may  be  ignored. 
In  sum,  like  squirrels  on  an  exercise  wheel,  no  matter  how  fast 
natural   resource  agencies  ran,   they   still  accomplished   nothing,  except 
exhaustion. 

Fisheries  policy  toward  California's  salmon  and  steelhead  has 
reached,  figuratively  and  literally,  a  watershed  point.  Declining  fish 
stocks  is  the   superficial  indicator  of  a  deeper  and  more  pervasive 
problem:  satisfying  the  fiction  of  serialistic  policy  costs  ever  more 
dearly.  Fish  managers  and  citizens  alike  must  step  out  of  their 
century-old   rut.  Californians  must  step  off  the   serialistic   treadmill 
and  blaze  a  path  of  political  change  harnessed  to  ecological 
adaptation. 
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Table  1:  Characteristics  of  Serlallstlc  Policy 

•Serlallstlc  policy  Is  ahistoricaL  It  is  product-driven,  not  evaluation-responsive. 

Hence.  Its  practitioners  cannot  readily  learn  from  Its  application. 

•Seriallstlc  policy  is  anchored  in  prevailing  economic  beliefs.  It  Is  principally  about 

using  the  inertia  of  natural  resource  agencies  to  prevent  ecologically  adaptive  change 

instead  of  promoting  It. 

•Serlallstlc  policy  requires  that  institutional  objectives  be  "reframed"  to  address  the 

symptoms  of  ecological  decline  rather  than  naming  and  eliminating  their  causes. 

•SeriallsUc  policy  requires  that  public  agencies  substttute  an  endless  succession  of 

quick  technological  fixes  as  surrogates  for  what  cannot  be  sustained  by  an 

increasingly  lethal  natural  environment. 

•Seriallstlc  policy  often  requires  that  public  agencies  oversee  the  destruction  of  that 

which  they  are  mandated  to  protect  Hatcheries  are  a  prime  candidate  here.  They  both 

rob  from  and  displace  wild  fish  stocks  In  the  name  of  "saving"  them. 

•Seriallstlc  policy  legitimates  the  further  destruction  of  watersheds  by  purporting  to 

represent  the  Interests  of  diminishing  salmonids. 

•The  longer  serialistic  policy  is  practiced,  the  greater  the  actual  cost  of  sustaining 

Imaginary,  highly  unstable  solutions  becomes.  Policies  beget  policies  and  residue 

problems  proliferate,  giving  rise  to  their  own  coincident  ecological  and  social 

backlashes,  each  wave  of  which  creates  new  generations  of  unresolvable  problems. 

•Seriallstlc  policy  exemplifies  time  warp,   a  condition  whereby  resource  agencies 

cling  tenaciously  to  outmoded  patterns  of  custom  and  belief,  amplifying  distortion  in 

their  wake. 

•Serialistic  policy  provides  purveyors  the  ethical  illusion  of  occupying  high  moral 

ground.  In  the  meantime,  serialistic  policies  stave  off  or  indefinitely  postpone  a  true 

reckoning  for  those  profiting  from  destroying  fisheries  and  their  watersheds. 
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BAY  AREA  LAND  WATCH  •  P.O.  BOX  AO  •  BRISBANE,  CA    94005 

Testimony  of  David  Schooley,  Chairman 
Bay  Area  land  Watch 

for  the  record  of  the  July  7,  1993  field  hearing  at  Woodland,  Calif,  of  the 

Subcommittee  on  Environment  and  Natural  Resources 

Committee  on  Merchant  Marine  and  Fisheries 

United  States  House  of  Representatives 

Chairman  Studds  and  Members  of  the  Subcommittee: 

Bay  Area  Land  Watch  would  like  to  add  its  perspective  on  California's 
experience  with  Habitat  Conservation  Plans  (HCPs)  and  the  lessons  learned  from 
HCPs  so  far,  and  to  suggest  prudent  steps  for  reforming  the  use  of  HCPs  and 
better  designing  the  coming  generations  of  conservation  plans.  We  are  in  a 
unique  position  to  comment  knowledgeably  on  the  HCP  for  San  Bruno  Mountain 
(in  San  Mateo  County,  California,  near  San  Francisco),  the  site  of  the  first  use  of 
a  Habitat  Conservation  Plan  exemption  under  the  1982  Section  10(a)  amendment 
to  the  Endangered  Species  Act  (ESA).  Members  of  Bay  Area  Land  Watch 
(BALW)  and  its  predecessor  groups  spearheaded  the  original  fight  to  save  San 
Bruno  Mountain  (SBM),  were  present  during  its  HCP  development  process  and 
have  helped  create,  maintain  and  add  to  its  habitat  preserves  and  parks.  We  study 
the  mountain's  species,  lead  hikes  and  educate  the  public  about  this  valuable 
resource,  working  with  conservationists,  researchers,  school  groups  and  the 
general  public.  BALW  members  restore  areas  where  construction  and  exotic 
species  impacts  have  degraded  native  habitats,  and  strive  to  fully  protect  the 
mountain's  open  space,  rare  and  endangered  species  and  archeological  resources 
in  response  to  an  HCP  program  which  we  have  found  to  be  inadequate  to  the  task. 
We  also  work  closely  with  Californians  for  Endangered  Species,  a  coalition  of 
environmental  organizations  focusing  on  the  reauthorization  and  strengthening  of 
the  Endangered  Species  Act,  which  has  offered  detailed  suggestions  for  the 
improvement  of  H.R.  2043. 

A  decade  into  the  era  of  HCPs,  clear  signs  indicate  that  the  operation  of  the 
San  Bruno  Mountain  Habitat  Conservation  Plan,  the  prototype  HCP,  is  in  fact  not 
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safeguarding  the  mountain's  rare  and  endangered  species,  while  questions  and 
disturbing  trends  cloud  the  results  of  HCP  use  elsewhere  in  the  nation.  Despite  a 
slow  start  in  the  1980's,  HCP  use  is  on  the  upswing  and  will  accelerate  if  a 
proposed  federal  revolving  loan  fund  to  finance  HCP  development  processes, 
such  as  H.R.  2043  proposes,  becomes  part  of  the  law  reauthorizing  the  ESA.  If 
HCP  use  is  further  expanded  to  cover  new  situations  involving  multiple  listed  and 
unlisted  species,  and  to  incorporate  the  extended  exemptions  and  streamlining 
measures  that  industry  and  farm  lobbies  are  now  advocating  before  this 
Subcommittee,  we  will  see  a  further  surge  in  use  of  HCPs  and  new  forms  of 
conservation  planning  of  unknown  merit. 

The  overlooked  fact  of  the  original  HCP's  lackluster  performance  is  of 
further  importance  now  as  the  ESA  enters  the  reauthorization  process,  especially 
since  we  stand  at  the  threshold  of  a  new  era  of  regional,  multi-species 
conservation  plans  under  the  Endangered  Species  Act.  Prototypes  of  these  new 
larger  plans  are  already  incorporating  some  of  the  harmful  features  of  HCP 
compromises,  yet  the  results  of  the  HCP  program  are  little  studied  by  the  relevant 
agencies  and  even  less  known  by  the  general  public,  which  knows  little  of  ESA 
exemptions  other  than  those  of  the  federal  "God  Committee". 

The  recent  tally  of  approved  and  proposed  HCPs  and  HCP  amendments, 
provided  in  the  testimony  of  Michael  Spear  of  die  Fish  &  Wildlife  Service  at  the 
June  16,  1993  hearing  of  this  Subcommittee,  provided  the  first  government 
information  our  organization  (which  has  itself  researched  and  made  available  an 
annotated  list  of  HCPs  and  related  plans  nationwide)  has  found  on  the  extent  of 
HCP  usage.  The  shortage  of  information  on  HCPs,  particularly  information  on 
field  performance  derived  from  thorough,  independent  evaluation,  must  be 
rectified  as  soon  as  the  necessary  careful  research  can  be  done,  lest  we  further 
cripple  the  ESA's  intended  protections  for  animal  and  plant  species  and  the 
ecosystems  they  depend  on  by  poorly  designing  new  expansions  of  conservation 
planning  programs. 


The  San  Bruno  Mountain  Habitat  Conservation  Plan 

At  San  Bruno  Mountain,  publicity  on  its  HCP  was  often  focused  on  the 
endangered  Mission  blue  butterfly,  whose  necessary  host  plant  was  a  variety  of 
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lupine  which  conveniently  was  said  to  adapt  particularly  well  to  disturbed 
ground,  as  is  encountered  in  repairing  construction-related  impacts  and  in 
attempting  revegetation  following  the  eradication  of  exotic  species.  Such 
adaptability,  however,  is  not  at  all  characteristic  of  most  native  plants,  the 
vegetation  which  most  endangered  species  have  adapted  themselves  to  and 
require,  and  which  habitat  restoration  generally  attempts  to  re-establish.  Even 
the  view  of  the  Mission  blue  butterfly's  host  plant  as  amenable  to  disturbed 
habitats  was  questioned  by  scientists  as  being  untrue  for  the  specific  species  of 
plants  needed  by  the  butterfly. 

Well-known  conservation  biologists,  during  consideration  of  the  SBM  HCP 
in  1982,  additionally  warned  about  extending  the  model  of  this  unique  original 
HCP  to  other,  more  typical  endangered  species  situations  elsewhere,  as  would 
happen  if  this  HCP  received  a  federal  permit  and  set  a  legal  precedent. 

HCPs  so  far  have  focused  on  only  one  or  at  most  several  endangered 
species,  a  fact  which  has  been  much  discussed  before  this  Subcommittee  recently. 
Those  in  conflict  with  ESA  protections  seem  mainly  concerned  that  such 
limitations  in  the  focus  of  HCPs  will  increase  the  time  and  money  they  must  spend 
for  HCP  approval.  Our  organization  is  concerned  instead  about  planning  for 
species  at  the  brink  of  extinction  which  considers  them  in  isolation  from  the 
entire  interdependent  fabric  of  local  animal  and  plant  life,  from  the  largest 
predators  to  the  smallest  micro-organisms,  which  with  geography  and  climate 
symbiotically  combines  to  make  a  viable  habitat  and  ecosystem. 

Unfortunately,  Nature  is  more  complex  than  our  conservation  plans  have 
allowed  for.  On  San  Bruno  Mountain,  ants  (not  addressed  in  the  HCP)  have  been 
found  to  be  vital  allies  of  the  Mission  blue  butterfly,  and  we  should  learn  from 
the  warning  of  the  British  experience,  where  the  related  Large  Blue  butterfly 
went  extinct  in  1978  despite  40  years  of  active  conservation  efforts.  Changes  in 
management  practices  there  caused  a  change  in  the  ant  fauna,  and  despite 
increasing  amounts  of  larval  food  plants,  with  the  extinction  of  a  particular  ant 
species,  the  butterfly  also  went  extinct. 

On  San  Bruno  Mountain,  even  weather  patterns  and  the  subtle  micro- 
climates set  up  by  wind,  fog  and  sun  patterns  and  recurrent  drought  are 
important  factors  when  considering,  for  HCP  restoration  and  habitat  substitution 
efforts,  which  animal  and  plant  species  can  adapt  and  thrive  on  a  given  ridge, 
meadow  or  slope.  SBM  HCP  contractors  have  already  made  mistakes  in  juggling 

3 


326 

these  and  other  factors,  as  the  following  examples  demonstrate. 
Lessons  Learned  from  the  San  Bruno  Mountain  HCP; 

•  Habitat  restoration  and  revegetation: 

Habitat  restoration,  then  as  now  a  new  and  experimental  field,  was 
misrepresented  by  HCP  proponents  in  1982  as  an  exact  and  proven  science  by 
which  the  SBM  HCP  program  could  somehow  guarantee  the  survival  of 
endangered  species  amidst  condominiums  and  shopping  centers,  despite  such  well- 
known  dangers  as  the  continued  destruction  of  habitat  which  the  HCP  opened  the 
way  for.  histead,  faulty  restoration  work  and  insufficient  maintenance,  crippled 
by  insufficient  HCP  funding  stemming  from  halted  construction  --  idled  by  the 
recession  in  the  construction  industry  --  at  two  of  three  major  developments  on 
San  Bruno  Mountain,  have  created  a  barren,  eroding  landscape  at  these  two  large 
graded  sites,  where  once  were  vital  grassland  habitats  of  rare,  threatened  and 
endangered  species.  Habitat  restoration  and  maintenance  on  SBM  in  general  has 
been  quietly  scaled  back. 

The  SBM  HCP's  inclusion  of  a  habitat  restoration  program  made  it  made 
more  politically  saleable  in  1982.  But  according  to  research  by  BALW,  HCPs 
since  then  generally  depart  from  that  model  by  not  mandating  restoration  efforts, 
offering  instead  only  set-asides  of  land,  often  parcels  of  dubious  habitat  value 
which,  as  initial  HCP  designs  evolve,  come  to  safeguard  large  landowners' 
projects  and  profits  more  than  the  declining  species. 

Revegetation  efforts  on  San  Bruno  Mountain,  claimed  to  enhance  substitute 
habitat  for  the  endangered  species,  have  instead  put  plantings  in  inappropriate 
locations,  introduced  non-indigenous  strains  of  plants,  prioritized  and  carried  out 
their  invasive  plants  control  programs  poorly,  etc.  HCP-mandated  revegetation 
of  lupines  and  other  host  plants  has  not  been  successful,  even  over  a  short  period 
of  years.  Though  contractors  early  on  claimed  success  for  the  entire  HCP 
program  based  on  the  discovery  of  larvae  of  one  butterfly  species  on  host  plants 
in  revegetated  areas,  today  the  introduced  vegetation  in  those  areas  is  in  serious 
decline. 

•  Exotic  species  eradication: 

Exotic  species  eradication  efforts  -  also  important  to  the  "selling"  of  the 
SBM  HCP  to  sceptical  scientists,  legislators  and  environmentalists  in  1982  --  are 
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also  failing,  and  have  even  aided  the  spread  of  invasive  species  while  destroying 
important  native  species,  as  has  been  detailed  by  the  California  Native  Plant 
Society,  Bay  Area  Land  Watch  and  others.  Though  the  prototype  SBM  HCP 
mechanism  did  address  habitat  degradation  by  invasive,  non-native  species, 
several  analysts  have  concluded  that  it  overestimated  the  exotic  species  threat  in 
order  to  justify  the  proposed  HCP. 

As  many  biologists  and  conservationists  warned,  the  native  species  on  SBM 
are  not  better  off  with  the  HCP,  while  the  quality  habitat  they  depend  on  has  been 
reduced  and  habitat  disturbances  increase. 

After  some  years  of  experience  with  use  of  ESA  exemptions  for  private 
landowners,  many  are  concluding  that  HCP  promoters  overestimate  the  abilities 
of  humans  to  successfully  mitigate  habitat  destruction  and  degradation,  and  to 
trade  off  and  restore  endangered  species  habitats.  Also  quite  likely  overestimated 
are  the  survival  chances  of  already  stressed  and  decimated  populations  of 
endangered  species,  forced  to  adapt  to  human  intrusions  and  presence  in  order  to 
survive,  to  say  nothing  of  increasing  their  numbers. 

Nationally,  trends  indicate  that  even  habitat  set-aside  concessions  by  HCP 
proponents  -  which  in  contrast  to  the  multi-faceted  San  Bruno  Mountain  HCP's 
program,  form  the  single  basis  of  most  HCPs  today  -  are  protecting  declining 
percentages  of  quality  habitat  as  the  use  of  HCPs  and  related  conservation  plans 
spreads.  While  we  can  note  trends,  true  knowledge  of  HCPs  and  the  extent  of 
their  effects  is  hindered  however  by  the  lack  of  evaluation  of  these  plans. 


The  Need  for  Independent  HCP  Performance  Monitoring 

The  Secretary  of  the  Interior  must  revoke  a  Section  10(a)  permit  if  s(he) 
finds  that  the  permittee  is  not  complying  with  the  terms  of  the  permit.  BALW, 
though  it  has  performed  and  tried  bring  to  the  attention  of  the  appropriate 
agencies  its  own  assessments  of  the  SBM  HCP,  has  seen  no  sign  of  any  outside, 
independent  evaluations  of  contractor  performance  by  the  government. 
Unfortunately  the  USFWS  branch  office  is  content  with  the  self-congratulatory 
annual  reports  the  SBM  environmental  contractor  files  on  its  own  activities  and 
the  state  of  the  endangered  species  on  San  Bruno  Mountain,  which  can  hardly  be 
considered  independent  opinions,  and  according  to  concerned  local  scientists  do 
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not  incorporate  rigorous  scientific  practice  and  would  never  stand  up  to  standard 
scientific  peer  review. 

Clearly,  the  proof  of  any  piece  of  legislation  is  in  its  enforcement,  and 
prudent  use  of  the  HCP  program  will  require  independent  assessments  of  the 
contractor's  performance  and  HCP's  effects  after  a  suitable  interval.  Many 
environmental  groups  are  coming  to  realize  this  and  request  such  monitoring  and 
feedback  to  the  appropriate  agencies. 

Before  we  attend  to  criticisms  of  HCPs  by  those  who  basically  seek  to  further 
dilute  or  remove  prudent  environmental  controls  on  activities  that  have  serious  and 
irreversible  consequences  for  our  environment,  we  are  duty  bound  to  address  the 
issue  of  whedier  the  experimental  HCP  program,  even  as  its  stands  today,  is  meeting 
the  goals  of  the  Endangered  Species  Act. 

The  HCP's  premise  that  switching  and  "enhancing"  essential  habitats  of  the 
already  stressed  and  severely  reduced  populations  of  endangered  species  can  work, 
and  that  such  species  can  adapt  and  survive  in  the  long  run  --  is  still  only  an 
unproven  theory,  one  disputed  by  many  scientists  and  citizens  concerned  with  the 
environment.  Habitat  areas  are  not  "trading  pieces"  of  equal  quality  and  value,  to 
be  uncritically  exchanged  via  HCPs  or  related  conservation  plans.  Continued 
research  will  undoubtedly  discover  new  factors  affecting  the  success  of  habitat 
protection  long  after  the  documents  for  HCPs  are  signed  or  after  the  "long-term" 
environmental  contractors  are  long  gone. 

The  experimental  and  unproven  nature  of  HCPs  has  been  lost  in  the  recent 
discussions  of  HCPs,  related  conservation  plans  and  ESA  reauthorization  before  this 
Subcommittee.  It  must  not  be  forgotten  in  in  our  apparent  haste  to  pile  exemption 
upon  exemption  and  add  new  compromises  to  older  ones.  It  must  not  be  forgotten 
as  we  begin  to  create  binding  conservation  planning  agreements  covering  far  larger 
domains,  decreed  far  in  advance  of  any  sure  knowledge  of  their  possible  negative 
consequences  for  both  the  natural  environment  and  the  human  or  political 
environment,  and  probably  well  before  we  have  the  full  scientific  understanding 
that  really  should  precede  such  planning. 

The  experimental  and  unproven  nature  of  HCPs  and  the  tentative  state  of  our 
scientific  knowledge  must  particularly  not  be  forgotten  as  we  face  increasing 
political  pressures  for  sweeping  guarantees  --  to  those  whose  activities  most  affect 
our  human  communities  and  our  natural  environments,  rare  species  and  declining 
ecosystems  --  that  they  will  not  face  additional  responsibilities  with  regard  to  the 
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laws  protecting  those  species  and  ecosystems,  no  matter  what  science  or  the  passage 
of  time  reveals  to  be  the  harmful  consequences  of  their  actions. 


The  Future;  The  Coming  Era  of  Regional  Conservation  Planning 

Identifying,  evaluating  and  intelligently  preserving  the  populations  and 
habitats  of  at-risk  animal  &  plant  communities  well  before  they  are  further 
reduced  and  require  listing  as  threatened  or  endangered,  as  a  part  of  the  large- 
scale,  regional  planning  now  widely  advocated,  makes  a  great  deal  of  biological 
sense,  and  seems  to  be  the  trend  for  the  future.  However,  the  prospects  of  ever- 
larger  planning  domains  and  more-powerful  planning  design  committees  are 
daunting  to  many  citizens  who  have  taken  part  in  Habitat  Conservation  Plans  for 
small  or  moderate-size  areas  so  far,  or,  more  likely,  were  allowed  no  voice  in 
their  planning  but  have  been  affected  by  their  consequences  all  the  same. 

Experience  has  taught  Californians  that  such  planning  is  designed  more  for 
the  motivations  and  convenience  of  business  than  for  the  needs  of  endangered 
species,  and  that  it  has  so  far  been  driven  more  by  economics  and  politics  than  by 
the  principles  of  biology  which  were  supposed  to  govern  the  administration  of  the 
ESA.  Clearly  even  the  non-commercial  sector  —  planning,  environmental  and 
resource  management  departments  at  the  local,  county,  state  and  federal  levels, 
and  even  policy-making  institutions  and  organizations  specializing  in  nature 
acquisitions,  to  say  nothing  of  for-profit  environmental  contractors  —  is  not 
immune  to  the  financial  lure  of  the  funding  that  the  growing  field  of  conservation 
planning  is  attracting. 

Unfortunately,  based  on  a  decade  of  experience  with  smaller-scale  habitat 
conservation  planning  under  the  Section  10(a)  amendment  to  the  ESA,  there  is  a 
real  cause  for  concern  about  the  political  sense  of  ever-larger  planning  domains 
and  still  more  developer-biased  conservation  planning  design  committees  where 
citizens  so  far  have  had  only  limited  access  and  input,  and  participating  scientists 
regularly  see  their  recommendations  swept  aside  in  practice.  If  current  trends 
continue,  such  committees  will  soon  wield  unprecedented  powers  to  mandate  land 
use  and  preservation  policies  for  entire  regions,  quite  likely  far  in  advance  of 
detailed  scientific  knowledge  of  the  natural  habitats  and  species  affected,  or  of  the 
possible  consequences  to  those  species  and  to  human  communities  of  faulty 
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planning  or  even  good-faith  efforts  which  fail.  Such  new  extensions  of  planning 
influence  may  make  ecological  sense,  but  the  prospect  of  them  inspires  some 
rational  caution  as  well  as  hope. 


RECOMMENDATIONS 


Section  10(a)  of  the  ESA,  enabling  use  of  Habitat  Conservation  Plans,  requires 
several  essential,  common-sense  controls,  not  now  in  the  Act,  to  curb  HCP 
exemption  abuses: 

•  Require  that  proposed  Plans  incorporate  measurable  and  quantifiable  goals; 

•  Require  that  a  proposed  HCP's  assumptions  and  goals  be  realistic  and 
achievable,  and  proven  in  small,  representative  pilot  projects,  before  any 
approval  of  full-scale  HCPs; 

•  Increase  citizen  participation  and  input  in  the  HCP  planning,  oversight  and 
amendment  processes; 

•  Require  guaranteed  funding  and  performance  of  HCP  operations; 

•  Fund  periodic,  independent  scientific  monitoring  and  review  of  HCPs, 
evaluating  both  the  performance  of  individual  HCPs  in  light  of  their  stated 
goals,  and  HCPs  collectively,  with  the  evaluation  results  routed  to  appropriate 
agencies  and  made  generally  available  to  the  public; 

•  Apply  strict  enforcement  provisions  and  substantial  penalties  for  Section 
10(a)  violations,  canceUing  any  HCPs  shown  to  be  damaging  to  endangered 
species  or  their  habitats,  or  otherwise  not  complying  with  die  terms  and 
conditions  of  their  permits. 


These  controls  can  form  the  basis  of  a  rational  model  for  conservation  plan 
administration  and  review,  which  will  be  applicable  as  well  to  many  related  plans 
under  the  Endangered  Species  Act. 
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Bay  Area  Land  Watch  appreciates  this  chance  to  relate  its  firsthand 
experience  with  Habitat  Conservation  Plans,  to  express  its  concerns  about  the 
flaws  of  the  original  HCP  and  the  general  model  it  sets  up  for  endangered  species 
situations  involving  private  lands,  and  to  share  its  recommendations  for  essential 
reforms  and  controls  on  the  possible  misuse  of  Habitat  Conservation  Plans. 
Learning  from  Habitat  Conservation  Plans  will  be  necessary  for  the  prudent 
design  of  the  coming  new  generation  of  conservation  planning  vehicles  addressing 
large  regions  and  multiple  species,  which  will  be  descended  from  Habitat 
Conservation  Plans  under  Section  10(a)  of  the  Endangered  Species  Act.  We  will 
be  happy  to  supply  further  information  or  consult  with  you  on  these  issues. 
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STATEMENT  OF  ROBERT  D.  CLARK,  MANAGER 
GLENN-COLUSA  IRRIGATION  DISTRICT: 

Field  Hearing  on  Endangered  Species  Act  - 

Sub-Committee  on  Environment  and  Natural  Resources  - 

Committee  on  Merchant  Marine  and  Fisheries  - 

U.S.  House  of  Representatives  - 

Woodland,  California,  July  7,  1993 

My  comments  today  will  center  on  the  economic  impacts  upon 
agricultural,  rural  communities,  and  ultimately  the  State  of 
California  resulting  from  a  listing  of  the  winter  run  Chinook 
Salmon  as  a  threatened  species  under  the  Endangered  Species  Act 
(ESA)  .  My  comments  will  also  suggest  some  ESA  modifications  which 
should  be  implemented  at  the  time  of  the  anticipated  re- 
authorization of  the  Endangered  Species  Act  later  this  year. 

First,  some  background.  I  am  Bob  Clark,  Manager  of  Glenn- 
Colusa  Irrigation  District  (GCID) ,  the  largest  diverter  of  water 
from  the  Sacramento  River.  GCID  first  claimed  water  rights  in  1883 
and  now  serves  140,000  acres  of  farm  land  and  25,000  of  wild  life 
refugees  which  harbor  numerous  endangered  species.  This  means 
water  for  1,200  families  in  Glenn  and  Colusa  counties  with  an 
estimated  crop  value  of  $89,000,000.  When  this  money  is 
circulated  through  the  counties  and  the  state,  GCID  annually 
provides  a  total  economic  contribution  of  $255,000,000,  affecting 
12,000  jobs. 

In  August  of  1991,  the  National  Marine  Fisheries  Services 
(NMFS)  filed  suit  against  GCID,  claiming  violation  of  the  (ESA) . 
The  issue  is  "taking"  of  winter  run  salmon  which  occurs  at  the 
California  Department  of  Fish  &  Game  (CDF&G)  defective  fish  screen 
located  near  GCID's  pump  station.  This  screen  was  designed, 
constructed  and  is  maintained  by  CDF&G. 

In  January,  the  U.  S.  District  Court  ordered  total  shut  down 
of  GCID's  pump  station  from  July  15  through  November  30  each  year 
until  GCID  obtains  an  incidental  take  permit  from  NMFS.  NMFS  had 
stated  it  would  not  grant  a  permit  unless  GCID  agreed  to  finance  a 
forty  million  dollar  new  untested  design  fish  screen. 

In  March,  the  Federal  judge  amended  his  order  to  allow  pumping 
of  1,100  c.f.s.  (cubic  feet  per  second)  -  a  forty  percent  reduction 
during  the  August-November  period.  He  also  ordered  GCID  to  assist 
salmon  passage  back  to  the  river  at  specific  flow  rates  by 
obtaining  a  dredging  permit  to  clean  out  the  channel  below  the  fish 
screens  and  to  build  a  training  wall.  He  additionally  ordered 
GCID  to  deposit  $4,000,000  into  a  screen  construction  fund  and 
begin  construction  by  1995. 
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GCID  had  already  spent  in  excess  of  $1,700,000  on  fish  studies 
and  other  environmental  work.  Over  $500,000  has  been  spent  this 
year  plus  the  dredging  and  training  wall  cost,  an  additional 
$325,00,  and  the  District  is  in  the  process  of  designing  interim 
modifications  to  the  existing  screen  which  will  cost  an  estimated 
$1,000,000.  This  has  resulted  in  a  two  thirds  increase  in  water 
rates  to  irrigators  in  the  year  1992  with  increased  rates 
inevitable  in  the  foreseeable  future. 

Six  years  of  drought  reduced  irrigated  acreage  by  40,000  acres 
at  a  loss  of  $35,000,000  to  the  state's  economy  in  1992. 
Additionally,  immediate  impacts  of  Endangered  Species  Act 
restrictions  installed  by  the  Federal  Court  in  Sacramento  took  over 
8,000  additional  acres  out  of  production.  Those  crops  would  have 
been  worth  approximately  $7,000,000.  An  additional,  $1,500,000 
will  have  to  be  raised  and  deposited  in  the  long-term  solution  fund 
for  1993.  These  dollars  are  now  lost  to  our  state  and  local 
economy . 

Repercussions  of  the  ongoing  recession  and  drought  have 
already  forced  unemployment  in  Glenn  and  Colusa  Counties  to  swing 
from  12%  to  26%.  Forty  percent  of  California's  half  billion 
dollar  rice  industry  is  dependent  upon  GCID  water  as  well  as 
substantial  crops  of  wheat,  safflower,  orchards,  tomatoes,  corn, 
vines,  dairy  and  pasture.  Participants  in  the  two-county 
agricultural  based  economy  extend  beyond  growers  and  include 
truckers,  farm  workers,  millers,  equipment  manufacturers,  and 
suppliers,  airplane  pilots,  seed  suppliers,  grocers,  bankers,  and 
many  other  occupations. 

Demand  for  welfare  and  assistance  programs  has  grown  in  the 
counties  due  to  Endangered  Species  Act  impacts  and  our  continuing 
recession.  Officials  in  Colusa  County  estimate  that  55%  more 
county  residents  are  relying  on  Aid  to  Families  with  Dependent 
Children  this  year,  and  41%  more  are  receiving  food  stamps. 

All  of  the  measures  mentioned  have  dramatic  economic  impacts 
for  us,  but  point  to  untold  future  consequences  state  wide,  as 
other  water  diversions  are  curtailed  by  applications  of  the 
Endangered  Species  Act.  Hundreds  of  municipal  and  agricultural 
diverters  could  be  affected,  including  districts  that  supply  water 
to  schools,  churches,  and  other  community  use  facilities. 

The  giant  Central  Valley  Project  (CVP)  which  delivers  seven 
million  acre-feet  of  water  in  normal  years  to  much  of  California 
will  reduce  deliveries  by  at  least  15%  in  the  future  so  that  water 
can  be  used  for  environmental  purposes.  At  the  same  time  CVP  water 
users  will  additionally  pay  up  to  $6.00  per  acre  foot  for  fish  and 
wildlife  improvements  because  of  the  enforcement  of  HR429  signed  by 
then  President  Bush  just  two  weeks  prior  to  the  1992  national 
election.   We  are  beginning  to  hear  estimated  losses  of  crops  and 
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dollars  state  wide,  but  much  of  this  economic  impact  will  be 
directly  dealt  to  rural  communities.  California  is  home  to  far 
more  of  the  growing  list  of  threatened  or  endangered  species.  We 
are  just  beginning  to  see  dramatic  economic  impacts. 

Procedures  for  implementing  Endangered  Species  Act  are 
cumbersome,  haphazard  and  not  necessarily  productive  for  species 
recovery.  Requirements  for  critical  habitat  designation  and 
recovery  plans  have  not  been  timely  developed.  Frankly,  it  is  hard 
to  believe  the  resource  agency's  sincerity  in  providing  for 
recovery  of  the  species.  Urban  mitigation  requirements  are  often 
resolved  by  utilizing  rural  lands  for  mitigation  habitat,  further 
transferring  the  economic  burden  to  rural  areas. 

RECOMMENDATION 
The  Governor's  Office  should  take  a  leading  role  in  providing 
state  funding  for  modifications,  and  if  necessary,  replacement  of 
the  CDF&G  fish  screen  which  has  been  identified  as  the  source  of 
fish  mortality. 

A  sincere  effort  should  be  made  to  identify  and  utilize  non- 
structural methods  of  fish  protection.  These  may  not  be  as 
effective,  but  would  provide  a  significantly  improved  method  of 
fish  protection  at  a  fraction  of  the  cost  of  physical  screening. 

Current  environmental  review  and  permit  requirements  are 
redundant  and  time  consuming.  A  serious  effort  should  be  made  to 
streamline  this  process.  Not  only  is  the  process  extremely  costly 
to  all  of  us,  but  the  environment  suffers  as  well,  by  delayed 
implementation  of  endangered  species  and  their  habitat  recovery 
plans.  The  federal  and  state  governments  need  to  take  into 
consideration  the  cumulative  social  and  economic  impacts  of  listing 
of  threatened  and  endangered  species.  These  adverse  impacts  fall 
almost  exclusively  on  rural  areas,  although  the  benefit  is  for  the 
general  public.  Therefore,  in  the  anticipated  federal  re- 
authorization of  the  Endangered  Species  Act  by  Congress  this  year, 
both  the  State  of  California  and  Congress  should  make  every  effort 
to  bring  about  changes  in  the  Act  to  provide  for  a  balancing  of 
interest  and  for  the  initial  consideration  of  socio-economic 
impacts,  such  that  a  re-authorization  of  Endangered  Species  Act 
would  contain  language  which  prohibits  the  listing  of  a  species  as 
either  "threatened"  or  "endangered"  without  first  receiving  the 
following  information  and/or  plan  from  the  individual  entity  or 
applicant  seeking  to  list  the  species: 

1.  A  specific  and/or  detailed  determination  of  the  critical 
habitat  to  be  protected,  together  with  an  estimate  of  the  cost. 

2.  A  detailed  recovery  plan  designed  to  protect  the  species, 
together  with  an  estimate  of  the  cost. 

3.  A  detailed  description  of  the  social  impacts  to  be 
affected  and/or  protected  by  a  listing  of  the  species,  together 
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with  an  estimate  of  the  cost. 


4.  That  a  committee  of  peers  review  the  scientific  data 
presented  by  the  individual,  entities,  and/or  applicants  such  as 
the  Academy  of  Sciences,  instead  of  U.S.  Fish  &  Wildlife  Service 
employees,  et  al. 

5.  That  public  hearings  be  held  throughout  the  listing, 
application  process. 

6.  That  Congressional  hearings  also  be  held  throughout  the 
listing  process. 

7.  That  language  in  the  Act  be  altered  to  define  the  species 
which  may  be  listed  and  not  a  sub-species.  For  instance,  use  a 
DNA  approach  to  look  at  the  genes  of  the  species  in  order  to 
differentiate  from  sub-species. 

8.  The  Private  Property  Act  should  be  adopted  and 
implemented  (together  with  a  re-authorization  of  the  1973 
Endangered  Species  Act)  to  a  farm  and  individual  or  entity's  right 
to  compensation  where  a  species  is  listed  which  regulates  and  takes 
property . 

9.  The  Act  should  contain  language  which  gives  flexibility 
prior  to  determination  to  list  a  species,  such  as  providing 
mitigation  measures  which  may  protect  the  species  prior  to  listing. 

10.  Give  some  procedures  in  the  Act  which  will  require  that 
violations  of  the  ACT  or  lawsuits  to  implement  the  ACT  must  first 
go  through  an  administrative  procedure  type  of  remedy  so  that 
persons  dealing  with  the  Endangered  Species  Act  "fact  situations" 
will  stay  out  of  a  courtroom  and  confronting  a  judge  who  has  little 
time  to  educate  himself /herself  and  deal  with  an  Endangered  Species 
Act  problem  and  put  the  problem  into  an  administrative  forum  where 
ESA's  and  the  California  Endangered  Species  Act  (CESA's)  governing 
statutes  and  administrative  regulations  would  be  better  known  by 
all  parties  involved.  This  will  assist  in  minimizing  delay  and 
giving  a  speedy  and  fair  resolution. 


(ici4^  ^-eAj^ 


Robert  D.  Clark,  Manager 
GLENN-COLUSA  IRRIGATION  DISTRICT 


RDCrjf 
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WRITTEN  TESTIMONY 
of 
FELIX  E.  SMITH 
to  the 
SUBCOMM I TTEE 
on 
ENVIRONMENT  and  the  NATURAL  RESOURCES 
Regarding 
the 
ENDANGERED  SPECIES  ACT 

I  am  pleased  that  the  Congress  is  trying  to  ascertain  for  itself, 
if,  how,  and  to  what  extent,  the  people's  biological  (renewable) 
resources  are  being  managed  under  the  Endangered  Species  Act 
(ESA). 

The  Nation's  biological  resources  are  held  ju  trust  by  State  and 
or  Federal  governments  on  behalf  of  all  the  people  and  most 
importantly  future  generations. 

The  Endangered  Species  Act  of  1973  was  enacted  by  Congress  in 
response  to  its  own  findings  that  extinctions  of  various  fish, 
wildlife  and  plants  species  are  a  result  of  economic  growth  and 
that  continued  development  untempered  by  an  adequate  concern  for 
their  conservation,  additional  species  of  esthetic,  ecological, 
educational,  historical,  recreational,  and  scientific  value  to  the 
Nation  and  its  people,  are  in  danger  or  are  threatened  with 
extinction  by  such  activities. 

The  Congress  has  long  recognized  its  trust  responsibilities  by 
passing  many  laws  to  conserve  and  protect  the  Nation's  biological 
resources.   A  few  of  these  are  the  Clean  Water  Acts,  the  Fish  and 
Wildlife  Coordination  Act,  the  National  Forest  Management  Act  and 
the  Federal  Land  Policy  and  Management  Act.   These  various  laws 
can  not  be  read  in  isolation  of  the  Endangered  Species  Act.    When 
the  policy  and  intent  of  ESA  are  integrated  with  the  meaning  of 
such  laws,  the  ESA  can  be  one  of  the  most  meaningful  and  effective 
conservation  laws  ever  enacted. 

These  laws  were  aimed  at  conserving  and  protecting  our  biological 
and  ncn-rsr,3wable  resources  becauc-e  they  contribute  materially  to 
our  national  economy  by  providing  a  source  of  food,  fiber  and 
minerals,  by  protecting  our  water  supply,  providing  resources  as 
well  as  contributing  to  the  health,  recreation,  and  we  1 1 -being  .of 

Field  hearing  of  the  House  of  Representatives,  Subcommittee  on 
Environment  and  Natural  Resources,  in  Woodland,  CA .  July  7,  1993 
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people.   Our  biological  resources  are  a  living  and  renewable  form 
of  national  wealth  that  are  capable  of  being  maintained  and 
greatly  increased  with  proper  management,  but  equally  capable  of 
destruction  if  neglected  or  unwisely  exploited.   The  Nation's 
biological  resources  are  important  to  the  people,  not  only  for 
their  scientific,  cultural,  economic,  social  and  esthetic  benefits 
but  as  indicators  and  essential  components  of  a  quality  life  and 
healthy  environment. 

The  philosophy  for  managing  the  Nation's  biological  resources  is 
that  governments  must  represent  the  people,  the  equitable  owners 
of  the  biological  resources.   This  stewardship  is  to  be  for  the 
benefit  of  all  the  people.   It  is  not  to  be  used  for  the 
prerogative  or  advantage  of  the  government,  as  distinct  from  the 
people,  or  for  the  benefit  of  private  individuals  as  distinguished 
from  the  public  and  the  long  term  public  good. 

In  general  agency  researchers  and  scientists  have  done  a  very  good 
job  of  alerting  agency  administrators  and  the  people  to  what  are 
present  and  future  problems  that  must  be  reckoned  with  in  the 
management  of  our  biological  resources.   Political  personalities  / 
agency  administrators  are  frequently  slow  to  act,  because  it  is 
important  for  such  folks  to  be  politically  correct,  while  it  is 
the  responsibility  of  the  scientist  to  be  scientifically  correct. 
History  has  shown  that  scientific  findings  will  continue  to  under- 
mine politically  motivated  decisions  and  actions. 

The  furor  over  the  Spotted  Owl  the  past  several  years  can  be  laid 
at  the  feet  of  political  personalities  and  the  forest/timber /wood 
products  industry  following  many  years  of  abusing  our  forest 
ecosystems. 

Lets  look  at  some  data  from  about  25  years  ago.   The  example,  a 
U.S.  Forest  Service  report,  "Economic  Impact  Projections  for 
Alternate  Levels  of  Timber  Production  in  the  Douglas-Fir  Region", 
June  1969.  This  report  concluded  that  in  the  Douglas-fir  Region  of 
California,  Oregon  and  Washington,  the  timber  supply  and  forest 
and  timber/wood  product  related  jobs  would  be  declining  by  the 
1980s.   This  decline  would  be  most  pronounced  in  south-west  Oregon 
where  a  loss  of  40,000  people  could  be  expected  if  the  baseline 
level  of  timber  production  is  maintained.   Losses  in  northwestern 
California  were  estimated  at  13,000  people.   There  would  be  losses 
in  western  Washington.   Over  the  period  1960  to  1980  the  wood 
industry  related  loss  was  estimated  at  1.549  million  people.   The 
study  also  indicated  that  even  with  a  20  percent  increase  in  log 
production  some  areas  would  continue  to  lose  timber  jobs  and 
people.   The  loss  overall  in  the  Douglas-fir  Region  was  estimated 
at  20,000  employees.   Clearly  a  sustained  level  of  log  production 
would  not  assure  economic  stability  of  a  timber  community.   And  in 
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some  cases  a  20  percent  increase  in  timber  production  does  not 
maintain  jobs  or  economic  stability. 

Lets  give  the  U.S.  Forest  Service  researchers  and  scientists 
credit  for  a  job  well  done  and  for  telling  it  like  it  is.   Today, 
with  20/20  hindsight,  this  25  year  old  report  was  right  on  target 
on  both  timber  supply  and  wood  product  related  jobs.   In  1969 
there  was  little  concern  for  the  viability  of  the  forest  ecosystem 
or  its  many  and  varied  uses  or  values.   There  was  no  concern  for 
such  species  as  the  Spotted  Owl,  the  Marbled  Murrelet,  the  species 
of  anadromous  fishes  like  the  various  runs  of  chinook  salmon, 
silver  salmon,  steelhead  trout,  sea-run  cutthroat  trout  or 
resident  trout  that  utilized  the  streams  of  our  forest,  or  for 
such  a  non-timber  value  tree  as  the  Western  Yew  which  is  now 
sought  after  for  its  cancer  curing  chemicals. 

Clearly  the  loss  of  jobs  in  the  forests  and  forest  products 
industry  is  of  concern.   The  loss  of  timber  supply  is  a  result  of 
the  past  massive  over  cutting  of  our  timber  resources  the  direct 
result  of  greed  for  quick  profit  under  the  motto  "get  the  cut 
out".   In  all  to  many  cases  our  forest  lands  under  the 
jurisdiction  of  the  Forest  Service  and  the  Bureau  of  Land 
Management  have  been  and  are  being  raped  with  help  from  selected 
Senators  and  Representatives  under  the  heading  of  "jobs".   However 
this  effort  is  really  special  favors  for  special  interests. 

Timber  harvesting  and  lumber  manufacturing  has  changed  greatly 
from  that  of  30  to  40  years  ago.   Today  huge  tractors  drag  logs 
through  the  woods,  a  few  people  run  gigantic  yarders  to  stack  logs 
and  even  fewer  people  push  buttons  that  run  robot-! ike  equipment 
which  clean  logs,  slice  and  smooth  slabs  into  lumber.   The  more 
automated  the  operation,  the  fewer  the  jobs  and  the  greater  the 
chance  that  the  land  will  be  left  devastated.   The  more  land  left 
devastated,  the  greater  the  erosion  which  results  in  more  silt  in 
streams  to  smother  fish  food  producing  and  spawning  areas  utilized 
by  various  species  of  salmon,  steelhead  and  trout.   The  greater 
the  impact  to  fishery,  scenic  and  recreational  resources  the 
slower  will  be  ecosystem  recovery. 

As  one  flies  over  our  lands  of  the  Douglas-fir  region,  the  checker 
board  pattern  of  ugly  clear-cut  wounds  can  be  seen  for  miles.   The 
evidence  is  clear.   For  years,  the  timber/wood  products  industry 
has  mined  the  forests  with  little  real  concern  for  other 
biological  resources,  uses  or  values  of  the  forest  ecosystem.   If 
the  Endangered  Species  Act  and  the  Spotted  Owl  had  not  come  along 
for  representatives  the  forest  products  industry  to  cry  about  and 
blame,  they  would  have  invented  their  own  straw  owl  and  story  to 
cover  up  their  greed,  abusive  practices  of  forest  mining  and  their 
failure  to  plant  the  land  with  new  young  trees. 
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Concerning  California's  fisheries,  there  were  people  25  to  40 
years  ago  who  talked  about  the  future  plight  of  Chinook  salmon  and 
other  anadromous  fish  resources  of  the  Central  Valley  and  the 
Sacramento  River  as  a  result  of  Federal  Central  Valley  Project 
development.   See  USOI  Bureau  of  Fisheries,  Special  Scientific 
Report  No.  10,  An  Investigation  of  Fish-Salvage  Problems  in 
Relation  to  Shasta  Dam,  1940. 

The  Federal  Central  Valley  Project  has  been  big  agricultural  and 
engineering  success.   This  Success,  however,  has  come  at  great 
expense  to  the  people's  rivers,  their  biological  resources  and  the 
aquatic  environments  of  the  Central  Valley,  Delta  and  the  San 
Francisco  Bay-Estuary. 

The  Bureau  of  Reclamation's  concern  or  support  for  resources 
protected  by  the  public  trust,  such  as  the  people's  chinook 
salmon,  steelhead  trout  and  other  anadromous  species  and  the 
environmental  quality  of  all  the  rivers  affected  by  the 
construction  and  operation  of  the  CVP  facilities,  has  been 
considerably  less  than  enthusiastic. 

The  impacts  to  the  people's  chinook  salmon  resources  and 
associated  fisheries  has  been  the  elimination  of  the  southern  most 
stocks  of  spring-run  chinook  salmon  that  numbered  up  to  60,000 
spawners  during  the  1940s.  The  San  Joaquin  River  was  blocked  by 
the  Bureau's  Friant  Dam.   The  operators  failed  to  release  water  in 
regimen  to  conserve  and  protect  this  run  of  salmon.   This  spring- 
run  of  Chinook  salmon  is  now  history,  extinct,  with  the  last  fish 
seen  about  1949.   The  winter-run  chinook  salmon  of  the  upper 
Sacr2unento  River  is  listed  as  Threatened  under  the  Endangered 
Species  Act  in  1990,  after  a  4  year  waiting  period.   This 
population  is  down  from  about  118,000  spawners  in  1969  to  just  a 
few  100  spawners  in  1993.   This  run  has  been  less  than  2000  fish 
for  the  past  10  years. 

The  Delta  smelt  was  listed  as  Threatened  (Federal  Register  Vol. 
58,  No.  42  March  5,  1993)  after  a  3  to  4  year  review  period.  This 
species,  indigenous  to  the  Delta,  illustrates  the  poor  state  of 
the  aquatic  environment  in  the  lower  Sacramento  and  San  Joaquin 
Rivers  and  Delta.  A  petition  to  list  the  longfin  smelt  and  the 
Sacramento  splittail  under  the  ESA  was  filed  in  1992.  the  low 
populations  of  these  species  also  illustrates  the  poor  state  of 
the  River,  Delta  Bay-Estuary  environment. 

The  spring-run  chinook  salmon  of  the  Sacramento  River,  because  of 
its  very  low  population,  may  be  the  next  logical  candidate  for 
threatened  or  endangered  status  under  the  ESA.   The  numbers  of 
spring-run  are  lower  than  that  of  the  winter-run  was  when  it  was 
listed.   Just  recently  the  Pacific  Fishery  Management  Council 
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(letter  of  June  7,  1993)  convened  the  Sacramento  River  Fall 
Chinook  Review  Team  to  examine  causes  which  led  to  the  failure  of 
the  Sacramento  River  fall-run  chinook  salmon  to  meet  annual 
escapement  objectives  during  the  1990,  91  and  92  spawning  seasons. 
This  run  is  now  the  heart  of  the  ocean  commercial  and  sport 
fishing  industries  along  California's  Central  and  North  Coast. 
The  season  for  this  fish  resource  has  been  drastically  cut  back 
the  last  few  years  because  of  generally  low  populations  of  all 
chinook  salmon. 

The  conservation,  protection  and  mitigation  of  the  people's  fish 
and  wildlife  resources  and  water  quality  impacted  by  the 
construction  and  operation  of  the  Central  Valley  Project  is  and 
always  was  an  obligation  of  the  Bureau  of  Reclamation.   The 
Endangered  Species  Act  of  1973  added  some  clout.  However  it  took  a 
court  order  to  get  the  Bureau  to  start  living  up  to  its  overall 
resource  management  responsibilities. 

In  1987,  the  Bureau  gambled  with  the  Central  Valley  aquatic 
ecosystems  and  resources  stating  that  their  first  obligation  is  to 
deliver  contract  water.   The  Bureau  did  the  same  for  1988,  89,  and 
90.   Federal  CVP  water  pumped  out  of  the  Delta  was  about  3.220  MAF 
in  1987,  3.510  MAF  in  1988,  3.370  MAF  in  1989  and  3.030  MAF  in 
1990.   These  are  record  and  near  record  amounts  of  water  exported. 
This  water  includes  the  900,000  acre  feet  of  "exchange  water"  to 
replace  the  water  rights  taken  by  the  Bureau  to  support  the 
economic  viability  of  the  Friant  Division  of  the  CVP. 

This  water  export  was  at  the  expense  of  the  Valley's  rivers,  their 
ecosystems  and  biological  resources.   It  took  extensive  management 
of  Engle,  Shasta,  Folsom  and  Whiskeytown  Reservoirs  to  help  reduce 
the  temperature  impacts  to  aquatic  resources  of  the  upper 
Sacramento  River,  primarily  to  the  winter-run  chinook  salmon. 
During  that  effort  significant  impacts  occurred  to  the  Valley's 
other  aquatic  resources  including  the  several  races  of  naturally 
spawning  chinook  salmon,  steelhead  in  the  Sacramento  and  American 
Rivers  and  to  striped  bass  and  to  water  quality  in  the  Delta. 

The  Federal  CVP  with  it  ability  to  make  large  quantities  of  cheap 
(subsidized)  water  available  for  irrigating  semi-arid  and  near 
desert  lands  is  a  prime  cause  for  what  has  happened  to  the  various 
runs  of  chinook  salmon  and  the  Delt,a  smelt,  and  such  unique  and 
varies  species  as  the  San  Joaquin  Kit  fox,  the  Giant  Kangaroo  Rat, 
the  Blunt-nosed  Leopard  lizard,  the  California  jewelflower,  and 
the  San  Joaquin  wooly-thread.   One  should  remember  that  it  was 
agricultural  drainage  from  CVP  delivered  water  that  resulted  in' 
the  selenium/dead  and  deformed  bird  embryos  (1983-1988)  at 
Kesterson  National  Wildlife  Refuge.   It  is  water  delivered  through 
poorly  screened  diversions  that  continue  to  take  a  varied  list  of 
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the  people's  fish  resources  including  chinook  salmon.   Diverters 
are  the  parties  responsible  for  screening  their  facilities,  not 
the  general  taxpayer  via  Federal  appropriations. 

I  do  not  believe  that  our  government  must  provide  water  to  a 
person  who  buys  and  promotes  the  desert  as  arable  and  then  demands 
that  the  government  bring  him  subsidized  water  to  grow  subsidized 
crops.   The  heart  of  the  Central  Valley  Project  (and  the  State 
Water  Project)  continues  to  be  the  transfer  of  the  so  called 
"surplus  water"  from  northern  California  to  the  semi-desert  and 
corporate  farms  of  the  Westside  of  the  Joaquin  Basin  and  in  the 
Tulare  Basin.  The  highest  Federal  water  exports  of  record  occurred 
during  1987  through  1990  drought  years  totaling  between  3.02  to 
3.5  million  acre  feet.   Cotton  received  a  substantial  chunk  of 
this  water  (4  to  5  acre-feet  of  applied  water  per  acre).   In  1992 
the  Federal  Deficiency  Payment  (subsidy)  for  cotton  was  20  cents 
per  pound  sold.   This  is  the  sunount  of  subsidy  provided  to  cotton 
growers  participating  in  the  Department  of  Agriculture  program. 

For  rice  in  the  Sacr«unento  Valley,  the  amount  of  water  diverted 
varies  from  50  to  as  much  as  100  inches  per  acre  (4.2  to  8.4  acre- 
feet)  per  year  (California's  rice  crop:  market  challenges, 
resources  constraints  by  E.  W.  Learn,  in  California  Agriculture, 
May/June  1993). 

The  discharge  of  ricefield  water  from  300,000  to  515,000  acres  of 
rice,  coupled  with  any  rice  chemical  residues,  alkalinity  and 
silica  could  have  an  adverse  impact  on  aquatic  food  chain 
organisms  plus  selected  anadromous  species.   Chinook  salmon  and 
steelhead  trout  juveniles  and  smolts,  white  sturgeon  embryos  and 
larvae,  striped  bass  eggs,  embryos,  and  larvae,  all  utilize  the 
reach  of  the  Sacramento  River  impacted  by  ricefield  discharge 
water  during  the  April  through  June  period.   The  maximum  annual 
ricefield  discharge  usually  occurs  from  late  August  to  early 
October  and  can  contribute  up  to  30  percent  of  the  total 
Sacramento  River  flow  at  Rio  Vista.   This  is  during  the  spawning 
run  of  the  fall-run  chinook  salmon  (Sacramento  River  Toxic 
Chemical  Risk  Assessment  Project,  California  Water  Resources 
Control  Board-1990).   In  1992  the  Federal  Deficiency  Payment 
(subsidy)  was  $4.21  per  hundred  weight  of  rice  sold.   This  is  the 
amount  paid  to  rice  growers  participating  in  the  Department  of 
Agriculture  program. 

The  Central  Valley  Project  Improvement  Act  (CVPIA)  of  1992  helped 
to  bring  the  CVP  up  to  contemporary  standard  for  protecting  public 
trust  resources  and  environmental  values  of  the  Trinity,  American, 
San  Joaquin,  Stanislaus  and  Sacramento  Rivers,  the  Delta  and  San 
Francisco  Bay-Estuary.   The  obligations  and  responsibilities  under 
the  Clean  Water  Acts,  as  amended,  the  Endangered  Species  Act,  as 
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amended,  and  the  Fish  and  Wildlife  Coordination  Act,  as  amended, 
would  continue  as  before  the  CVPIA. 

Recommended  Action 

With  the  Endangered  Species  Act  of  1973,  the  United  States  pledged 
itself,  as  a  sovereign  state  in  the  international  community,  to 
conserve  to  the  extent  practicable,  the  various  species  of  fish, 
wildlife  and  plants  covered  under  numerous  treaties,  conventions 
and  other  international  agreements.  It  has  been  the  policy  of  the 
Congress  that  all  Federal  agencies  and  departments  shall  seek  to 
conserve  and  protect  endangered  and  threatened  species  and  that 
such  agencies  and  departments  shall  utilize  the  full  extent  of 
their  authorities  to  further  the  purpose  and  intent  of  the 
Endangered  Species  Act. 

A  review  and  evaluation  of  the  existing  laws  and  regulations  of 
all  agencies  designed  to  protect  and  conserve  threatened  and 
endangered  species,  rare  and  unique  ecosystems  should  be 
undertaken. 

The  Congress  and  General  Accounting  Office  should  undertake  a 
review  and  evaluation  of  selected  projects  or  activities  to: 

1.  Determine  the  extent  which  current  Congressional  policies  and 
the  ESA  are  implemented  by  Federal  agencies  to  protect  and 
conserve  threatened  and  endangered  species  and  the  ecosystems 
upon  which  they  depend. 

2.  Determine  the  degree  of  compliance  and  the  effectiveness  of 
that  compliance  by  such  federal  agencies  as  FWS,  NMFS,  USFS, 
USER,  BLM,  DOD,  HUD,  USDA,  COE  in  carrying  out  their 
responsibilities  under  the  ESA. 

3.  Determine  the  degree  of  agency  compliance  with  any 
recommended  conservation  and  mitigation  measures  formulated 
by  such  agencies  as  the  USFWS  and  the  NMFS.   Evaluate  the 
effectiveness  of  the  recommendations  to  accomplish  the 
desired  results.   Evaluate  the  construction  or  operating 
agency's  monitoring  or  follow-up  program. 

There  has  been  thousands  of  consultations,  biological  opinions, 
status  reports  on  various  animal  and  plant  species  and  on  the 
impacts  man's  activities  could  have  on  species  considered 
threatened  or  endangered. 
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The  Congress  and  General  Accounting  Office  should  undertake  a 
review  and  evaluation  of  selected  projects  or  activities  in 
Cal i  fornia  to: 

1.  Determine  the  adequacy  of  the  biological  opinions  prepared 
pursuant  to  Sec  7  to  predict  project  or  activity  impacts. 

2.  Determine  which  recommendations  were  accepted  and  which 
were  implemented  by  implementing  agency. 

3.  Determine  the  effectiveness  of  those  recommendations  to 
conserve  and  protect  the  various  endangered  and  threatened 
species  involved. 

4.  Determine  what  additional  measures  or  actions,  if  any,  are 
needed  to  realize  the  full  purpose  and  intent  of  the 
recommendations  and  to  fully  implement  the  recovery  program 
for  the  Federally  listed  specie  under  consideration. 

The  Endangered  Species  Act  of  1982  provided  the  option  for 
preparing  Habitat  Conservation  Plans  (HCP).   With  the  approval  of 
such  plans,  agencies  or  developers  are  then  freed  from  the 
prohibitions  of  the  ESA  regarding  the  taking  of  endangered 
species.   Only  a  few  Habitat  Conservation  Plans  have  been 
formulated  and  implemented.  In  addition  there  has  been  little 
meaningful  follow-up  studies  to  ascertain  the  viability  and 
effectiveness  of  these  HCPs. 

The,  Congress  and  General  Accounting  Office  should  undertake  a 
review  and  evaluation  of  HCPs  to: 

1.  Determine  the  number  of  HCPs  formulated  and  implemented  to 
date. 

2.  Determine  the  number  of  acres  involved. 

3.  Determine  the  acres  of  habitat  lost  and  the  acres  set  aside 
for  the  various  species  involved. 

4.  Determine  the  adequacy  of  the  HCP  to  do  the  job  it  was 
intended  to  do. 

5.  Determine  the  effectiveness  of  the  actual  on-site  habitat 
protection/improvement  activities  to  protect  the  various 
species  involved. 

6.  Determine  what  additional  measures  are  needed  to  realize  the 
full  purpose  and  intent  of  the  HCPs. 
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7.  Recommend  changes  in  the  HCP  provisions  to  improve  or 
strengthen  its  overall  effectiveness. 

This  overall  review  and  evaluation  may  lead  to  proposals  for  new, 
stronger  legal  protections,  specific  agency  reforms  or  strategies 
needed!  to  ?elp  assure  that  the  original  purpose  and  intent  of  the 
Endangered  Species  Act  are  met  and  that  the  people  s  biological 
resources  will  be  managed  for  the  benefit  of  all  the  people. 

The  Clean  Water  Acts,  the  Fish  and  Wildlife  ^00^'^^^^^^°'^^;^^ '  .^''*' 
National  Forest  Management  Act  and  the  Federal  Land  Policy  and 
Management  Act  support  biodiversity  and  ecosystem  health.   A 
strong  Endangered  Species  ACT  will  help  insure  that  such 
biodWersity  and  ecosystem  health  is  encouraged  and  maintained. 

Your  consideration  of  these  comments  is  appreciated. 
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THE  EWDAHGERED  SPECIES  ACT;  SAFETY  KBT  OF  LAST  RESORT 

The  California  Native  Plant  Society  (CNPS)  haa  worked  with  the  Endangered  species 
Act  (ESA)  since  its  passage  in  1973.  We  are  familiar  with  the  debate  eonoerning 
reenactnent t  economy  and  jobs  versus  the  environment,  property  rights  versus  the 
public  trust,  cost  effectiveness,  failures  and  sucoesses.  we  think  the  following 
issues  need  to  be  in  the  debate. 

«  COKPUSION  EXISTS  BKTWEEN  PROTECTIOK  AND  PREVENTION 

Federal  direction  for  nianaging  species  is  clear  -  manage  to  prevent  listing  as 
threatened  or  endangered.  CNPS  totally  supports  this  direction.  As  plant 
experts  we  have  close  associations  with  agriculture  and  understand  the  economic 
value  of  maintaining  species  diversity.  The  future  of  our  food  supply  may  depend 
on  it.  Some  claim  the  growing  list  of  threa-taned  and  endangered  spaci«a  is  proof 
the  ESA  has  failed,  that  it  doesn't  work.  We  disagree.  The  main  purpose  of  the 
ESA  is  to  protect  species  from  becoming  extinct.  There  have  been  many  successes. 
Prevention  from  becoming  listed  and  protection  from  becoming  extinct  are 
different  sets  of  problems  with  different  strategies  necessary  for  resolution. 
The  prevention  role  is  primarily  a  function  of  managing  habitats  through  land 
use  zoning  at  the  local  government  level  and  through  multiple-use  planning  and 
implementation  at  the  federal  level.  A  successful  prevention  program,  something 
we  don't  have  now,  is  a  function  of  management.  The  federal  role  in  management 
needs  critical  attention. 

«  THE  MYTH  OF  AOENCY  PROTECTION  FOR  UNLISTED  SPECIES 

America's  public  lands  contain  vast  and  unique  species  richness.  Federal 
agencies  have  clear  mandates  for  managing  these  resources.  Interested  publics 
have  been  encouraged  to  participate  in  the  multiple-use  planning  process  (which 
should  be  seen  as  a  prevention  tool)  to  assure  that  all  issues  are  addressed. 
CNPS  has  participated  since  1970,  freely  furnishing  our  data  on  species, 
locations,  population  trends,  etc.  with  some  success,  we  have  supported  agencies 
in  developing  in-bouae  skills  and  hiring  qualified  staff.  The  intent  of  our 
effort  was  to  prevent  species  from  becoming  listed,  following  federal  policy. 
Early  on,  we  worked  under  the  assumption  that  if  managers  had  enough  information, 
decisions  would  be  made  to  avoid  problems.  Not  th»  c*»9.  The  situation  has 
worsened  over  the  long-term.  An  especially  egregious  example  illustrates  the 
point.  CNPS  embarked  on  a  major  investment  in  California  National  Forest  plan 
development  and  review  from  1986-1992.  our  goal  was  to  ensure  that  Final  Plans 
translated  our  concerns  into  policies  that  current  and  future  managers  could 
understand  and  implement.  Oenerally,  this  was  accomplished.  One  Final  Plan 
contained  a  statement  that  an  assemblage  of  rare,  endemic  plants  (among  the 
state's  rarest  and  all  federal  C-1  and  c-2  classified)  would  be  treated  as  if 
they  were  federally  listed.  Refugia  and  management  guides  were  promised  with 
special  standards  and  guidelines  for  proposed  projects  in  the  area.  The  ink  was 
barely  dry  on  the  Plan  when  we  learned  that  an  1872  Mining  Law  project,  which 
allowed  total  destruction  of  a  key  plant  population  area,  had  been  approved. 
In  an  emergency  meeting  (that  required  a  California  Representative  to  arrange) 
the  Forest  service  told  us  that  since  the  plants  we  not  officially  listed,  the 
Forest  was  not  required  to  protect  them.  Totally  frustrated,  we  filed  suit  in 
federal  court  (CNPS  v.  Lujan)  and  reached  a  negotiated  settlement  whereby 
California's  rare  plants  would  be  proposed  for  listing  at  a  specified  rate 
according  to  priority.  This  example  served  as  a  wake  up  call  to  us  illustrating 
that: 

1)  in  reality,  only  ESA  listed  species  have  protection  (the  safety  net], 

2)  commodity  production  uses  invariably  win  ever  epeoies  protection 
(more  balance  is  needed],  and 

3)  Congressionally  ordained  planning  documents  are  not  reflective  of 
actual  management  conduct  [eerious  credibility  problems  for 

the  government ) . 
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A  FEW  WORDS  ABOUT  THE  SPECIAL  REPORTS  AMD  THE  CALIFORNIA  NATIVE 
PLANT  SOCIETY   .   .   . 


Th«  8ubj«ct8  of  natural  rasourcas  and  public  lands  will  be  at  the 
forefront  of  debate  during  the  1993  Congrasaional  Saaaion.  The 
Special  Report  project  is  a  departure  from  what  the  California 
Native  Plant  Society  is  usually  known  for  -  accumulation  of 
botanical  data  about  the  rarity,  location  of,  threats  to,  and 
conservation  of  California's  sensitive  plants;  and  freely  providing 
that  information  to  government  planners,  consultants,  and 
researchers.  We  have  no  illusions  that  good  science  somehow  makes 
a  quantum  leap  to  miraculously  become  good  policy,  or  that  good 
policy  translates  itself  into  efficient  and  effective  management. 
Consequently,  the  Reports  will  reflect  realities  based  on  our 
collective  experience  -  hopefully  showing  the  interconnections 
between  science,  policy  and  management  -  and  why  they  can't  bo 
separated  in  the  debate  or  taken  for  granted. 

Our  goal  is  to  release  the  reports  bi-monthly.  For  further 
information  or  comment,  please  call  our  office  in  Sacramento  at 
(916)  447-2677. 

The  California  Native  Plant  Society  was  founded  in  1965  by 
laypersons  and  professionals  united  through  interests  in  the  plants 
of  California.  The  scientific,  educational,  and  conservation  work 
of  the  Society  is  accomplished  through  volunteers  aided  by  a  small 
professional  staff.  Our  work  has  been  nationally  and 
internationally  recognized.  Membership  dues  from  8,500  members  in 
30  statewide  chapters  are  the  main  source  of  funding.  The  Society 
publishes  the  quarterly  journal  Fremontia,  as  well  as  books  about 
California's  flora.  Membership  is  open  to  all,  and  members  include 
many  prominent  men  and  women  in  science,  education,  business, 
councils-of -government  members,  consultants,  students, 
horticulturists,  recreationists,  landscape  architects, 
nurserypersons ,  and  many  others  who  just  love  plants. 


72-365  -  93  -  12 
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W6  also  Isarned  that  despite  w«ll>itnt*ntion«d  aganey  biologlata,  nanagers  will 
actively  deny  that  problems  exiat  and  vill  even  atonewall  the  U.  8.  Fiah  and 
Wildlife  service.  Waa  this  case  aberrant  behavior?  Not  at  all.  We  recognize 
that  to  have  species  under  your  jurisdiction  federally  listed  is  management 
failure  -  your  goal  is  to  sianaga  ao  Bp>eaces  do  not  become  listed.  But  what 
about  all  the  slick-baclced  agency  brochure*  telling  us  o£  wonderful  wildlife 
management?  The  record  speaks  for  itself-  Among  the  first  listing  packages 
submitted  under  our  settlement,  two  were  for  4>l^tnt  assemblages  on  public  lands, 
in  all  likelyhood,  more  will  be  coming  in  thia  future. 

*  HABITAT   CONSERVATION    PUOtS    (HCP*8)    NEED    BCRtTPlNY 

section  10  of  the  E«A  allows  establishment  of  '  hcp's  for  critical  habitat 
protection  -  a  progressive  step  we  support,  we  are  alao  hearing  a  growing  chorus 
of  claims  that  HCP-s  are  the  answer  for  species  conservation.  In  two  HCP's  we 
have  tracked,  San  Bruno  Mountain  and  coaohella  valley,  scientific  data  seems  to 
be  unavailable  to  tell  us  if  the  target  species  are  increasing,  stable,  or 
declining.  We  think  a  business  approach  is  prudent  before  stampeding  to  invest 
scarce  funds  and  resources.  HCP's  are  ripe  for  a  u.  e.  General  Accounting  Office 
or  other  independent  audits,  we  urge  audits  be  started.  Another  idea  is  rapidly 
gaining  advocacy  -  that  only  large,  multi-species  conservation  areas  have  value 
and  that  existing  smaller  areas  have  been  - fragmented",  surrounded  by 
development,  are  of  no  value  and  should  be  sold  to  finance  larger  areas,  we 
agree  that  larger  areas  are  essential  for  conservation  of  many  animals  and  plant 
conanunities .  Prom  a  botanical  perspective,  however,  we  want  decision  makers  to 
know  that  many  rare  plants  are  often  narrowly  endemic,  limited  to  one  or  two 
sites,  and  freauently  on  unique  soil  types,  off-site  plantings  have  failed. 
The  loss  of  these  areas  would  be  unacceptable.  in  these  oases,  small 
conservation  areas  may  be  satisfactory  and  are  definitely  better  than  none. 

•  NEW  TECHNOLOGY:  A  SOLUTION  OR  A  PANACEA 

A  proposal  has  been  made  to  re-assign  agency  scientists  to  a  bureau  of  biological 
research  survey  to  accelerate  projects  like  Geographic  information  Systems,  Gap 
Analysis  and  critical  habitat  identification.  All  are  worthy  projects  and  long 
overdue,  but  we  have  some  concerns. 

1.  isolating  scientific  staff  from  project  design  and  operation  levels  in 
agencies  can  be  a  formula  for  trouble.  This  has  been  done  in  the  U.  8. 
Forest  Service.  subsequently,  we  have  found  that  Ranger  District  and 
Forest  Staff  have  no  or  only  limited  knowledge  of  what  their  own 
researchers  are  doing.  At  best,  the  research  is  being  selectively  used 
without  regard  to  its  total  scope.  Very  real  problems  in  technology 
transfer  exist,  we  must  also  recognise  that  all  organisations  have  an 
inherent  -resentment  factor"  that  impedes  implementation  and  acceptance 
of  new  technology,  policies,  and/or  procedures.  Basically,  "outsiders" 
{defined  as  anyone  outside  the  work  unit]  and  their  information  are  always 
suspect,  we  constantly  hear,  "They  just  don't  understand  what  it's  like 
out  here . " 

2.  The  need  for  more  information  is  always  insatiable  and  has  to  be  put  into 
perspective.  can  "train  wrecks"  (i.e.,  endangered  species  crises)  be 
avoided  with  more  information?  We  agree  that  it  certainly  has  that 
potential;  but  only  if  managers  properly  implement  plana.  The  record  is 
not  good.  Most  would  consider  the  spotted  owl  and  Pacific  salmon  as 
examples  of  train  wrecks.  The  fact  of  the  matter  is  that  some  scientists 
in  published  articles,  symposia  and  books  clearly  stated  that  serious 
trouble  was  ahead  as  early  as  the  1950 's  for  the  salmon  and  1»«0'S  for  the 
owl.  LOSS  of  habitat  has  been  an  issue  for  decades.  Yes,  we  agree  more 
information  is  needed  but  the  real  problem  is  how  to  get  management 
response  in  a  timely  manner  -  PREVENTION.  Until  this  challenge  is  met, 
only  a  fool  would  discard  the  life  preservers  before  embarking  on  a  new 
voyage  in  unchartered  waters.  Even  with  its  imperfections,  the  Endangered 
Species  Act  is  the  only  life  preserver  we  have. 
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THE  ECONOMY 


Jobless 
rate  jumps 
in  state 

■  June's  9.1%  rate  up  from  8.7%  in  May; 
U.S.  unemployment  figure  up,  too. 

Asaodatad  Pre** 

LOS  ANGELES  —  California's  unemployment 
rate  jumped  to  9.1  percent  in  June  from  8.7  per- 
cent the  previous  month,  while  the  nation's  unem- 
ployment rate  rose  in  June  for  the  first  time  this 
year  —  to  7.0  percent  from  6.9 
percent. 

The  figures  released  Friday 
showed  soft  defense  and  aerospace 
industries  dogged  the  state  and 
national  economy.  President  Clin- 
ton's top  economic  adviser  indicat- 
ed the  administration  sees  no  im- 
provement for  the  employment 
picture  in  the  rest  of  1993. 

"''  appears  that  the  U.S.  econo- 
my i  weak  in  June  and  Califor- 
nia biiared  in  that  weakness,"  said 
Lynn  Reaser,  senior  vice  president 
at  First  Interstate  Bank. 

San  Joaquin  Valley  figures  for  June  won't  be 
available  for  a  few  weeks.  For  May,  Fresno  Coun- 
ty's unemployment  rate  was  13.4  percent,  up  from 
13.2  percent  in  April. 

Updated  figures  were  available  for  Southern  Cal- 
ifornia, where  the  June  rate  in  aerospace-heavy 
Los  Angeles  County  rose  from  9.1  percent  to  9.6 
percent,  according  to  the  state  Employment  Devel- 
opment Department. 

California's  unemployment  rate  is  likely  to  re- 
main below  last  November's  peak  of  10  percent  but 
average  about  9  percent  for  the  year,  Reaser  said. 

There  had  been  slight  optimism  earlier  this  year 
when  March's  9.4  percent  rate  was  followed  by  8.6 
percent  in  April  and  only  a  small  increase  to  8.7 
percent  in  May. 

"At  this  point  we  are  still  seeing  very  significant 
weakness  in  the  state,"  Reaser  said. 

In  Washington,  Laura  D'Andrea  Tyson,  chair- 
man of  the  Coimcil  of  Economic  Advisers,  told 
reporters  afler  the  national  figures  were  released 
that  the  administration  was  preparing  a  new  fore- 
cast that  probably  would  raise  its  estimate  of  a  6.9 
percent  average  unemployment  rate  for  the  year. 

The  revised  forecast,  Tyson  said,  also  would  low- 
er ''""^  administration's  estimate  for  overall  eco- 
no  growth  from  the  3.1  percent  assumed  at  the 
start  of  the  year  to  "slightly  short"  of  2.5  percent. 
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Iransplanted  marine  life 
threatens  harbor  natives 


■  Cargo  ships  with  ballast 
water  teeming  with  tiny 
organisms  are  tilamed. 

By  Glennda  Chul 

Knight-Rtddar  Newspapers 

SAN  FRANCISCO  —  In  a  cat- 
astrophic game  of  ecological  rou- 
lette, millions  of  tiny  organisms 
are  hitchhiking  across  the  seas  to 
distant  harbors,  where  they 
threaten  to  wipe  out  native  ma- 
rine life. 

San  Frandsoo  Bay  is  among 
the  hardest  hit  But  in  a  report 
Friday,  scientists  say  these  inva- 
sions are  taking  place  on  a  vast 
and  previously  unrecognized 
scale  in  all  the  world's  ports, 
making  them  "among  the  most 
th-  tened  ecosystems  on  the 
pi 

The  most  notorious  invader  is 
the  Eastern  European  zebra 
mussel,  flushed  into  the  Great 
Lakes  from  a  ship's  ballast  tanks 
in  the  late  1980s.  Soon  it  was 
multiplying  by  the  billions  — 
clogging  water  intakes,  causing 
millions  of  dollars  in  damage  and 
dramatically  changing  ecosys- 
tems. 

Now,  in  a  study  published  in 
the  journal  Science,  researchers 
have  found  evidence  that  these 
incursions  are  common. 

The  scientists  sampled  ballast 
water  from  159  Japanese  cargo 
ships  arriving  in  Coos  Bay,  Ore. 
They  found  the  tanks  swarming 
with  nearly  370  species  Trom 
Japanese  ports  —  including  fish, 
plankton  and  the  larvae  of  crabs, 


clams,   worms,   shrimp,   snails, 
starfish  and  jellyfish. 

Big  cargo  ships  carry  up  to  50 
million  g^ons  of  water  as  bal- 
last to  keep  them  balanced  and 
stable,  said  James  T.  Carlton,  a 
marine  ecologist  at  Williams  Col- 
lege in  Connecticut  and  co-au- 
thor of  the  study. 

When  the  ships  arrive  in  port 
and  empty  their  tanks  to  make 
room  for  cargo,  they  inadvertent- 
ly transplant  entire  communities 
of  plants  and  animals. 

These  invasions  by  sea  'may 
be  leading  to  profound  ecological 
changes  in  the  ocean,"  Carlton 
and  his  colleague,  Jonathan  B. 
Geller  of  the  University  of  North 
Carolina,  wrote. 

For  instance,  an  American 
comb  jelly  has  wiped  out  an  an- 
chovy fishery  in  the  northern 
Black  Sea. 

And  in  the  San  Francisco  area, 
the  Asian  clam  has  taken  over 
the  bottom  of  Suisun  Bay  since  it 
arrived  in  1986.  It  grows  fast 
and  feeds  voraciously,  sucking 
virtually  all  the  nutrients  out  of 
the  water,  said  Frederic  H.  Nich- 
ols, a  biological  oceanographer 
with  the  U.S.  Geological  Survey 
in  Menlo  Park. 

The  International  Maritime 
Organization,  a  United  Nations 
group  based  in  London,  has  is- 
sued guidelines  calling  for  ships 
to  flush  out  their  ballast  tanks  in 
mid-ocean  and  refill  them  with 
ocean  water,  which  does  not  con- 
tain organisms  that  would  thrive 
in  a  coastal  port 
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Preserving  our 
Native  Environment 


A  Joint  Plan  for 
the  San  Diego  Region 
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What's  the  problem? 

San  Diego  has  been  one  of  the  fastest  growing 
regions  in  the  nation,  partly  due  to  our  beauti- 
ful natural  environ- 
ment. However, 
the  growth  of  the 
region  has  resulted 
in  the  loss  of 
wildlife  arid  their 
native  habitats,  and 
caused  the  threat  of 
extinction  of  some 
species  Before 

—4Bin  Baxter  ^ 

more  speaes  are 
listed  as  endangered  and  regulations  constrain 
local  land  use  options,  a  plan  is  needed  to 
protect  against  the  extinction  of  native  plants 
and  animals  and  also  provide  for  human  needs 
and  a  sound  economy. 

What's  worth  saving? 

San  Oiego  has  one  of  the  most  diverse  nahiral 
environments  in  the  continental  Uruted  States. 
The  area's  topography  and  range  of  climates 
combine  to  form  an  environment  that  has  a  rich 
variety  of  plants  and  animals  and  habitat  types. 
Oyer  100  plant  and  animal  species  in  San  Diego 
County  have  been  identified  as  rare  or  threat- 
ened with  extinction.  This  biodiversity 
represents  part  of  San  Diego's  heritage  and  is 
necessary  to  maintain  a  healthy,  self-sustaining 
natural  envirorunent. 
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Why  haven't  past  methods 
worked? 

Typically,  conflicts  between  urbanization  and 
protection  of  the  native  environment  have 
been  addressed  on  a  project-by-project  basis 
through  the  development  approval  process. 
This  approach  has  resulted  fn  fragmented 
habitat  preserves,  which  have  been  shown  to 
lose  their  native  flora  and  fauna  over  time. 
Conservation  plans  based  on  federal  eind 
.  state  regulations  also  often  address  only  one 
spedes  at  a  time  fl/i^er  they  have  become 
endangered,  making  it  difficult  and  more  costly 
to  prevent  Extinction.  Meanwhile,  public  and 
private  projects  are  delayed,  increasing  costs  or 
even  preventing  development  of  needed 
facilities. 


Habitat  Conservation  Planning  Areas 


Legend 

H  City  of  San  Diego 

^   Multiple  Species  Conservation  Program 

■j  City  of  Carlsbad 

Habitat  Management  Plan 

r~l   County  of  San  Diego 

Wildlife  and  Open  Space  Program 

m   North  County 

Multiple  Habitat  Conservation  Program 
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What's  the  solution? 

Protect  large,  ecologically  viable  habitat  areas 
and  interconnected  open  space  systenns  before 
species  become  endangered.  The  goal  of 
Multiple  Species  Habitat  Conservation  is  to 
preserve  enough  habitat  to  ensure  the  long-term 
survival  of  species  and  preservation  of  o.ur 
region's  imique  biodiversity.  If  s  not  yet  too  late, 
but  only  witii  this  proactive,  coordinated 
approach  can  the  necessary  interconnected, 
ratiier  than  fragmented,  open  space  be  obtained. 
This  approach  is  also  complimentary  to  other 
regional  goals  such  as  focusing  growth,  provid- 
ing public  recreation,  improving  air  quality  and 
creating  greenbelts. 

How  will  this  be  financed? 

Although  preserving  natural  areas  will  be  costly, 
these  comprehensive  multi-spedes  programs 
will  ensure  tiiat  tiie  greatest  wildlife  value  is 
obtained  for  ead\  dollar  spent.  Publidy-owned 
lands  will  provide  the  initial  preserve  frame- 
work, and  multiple  funding  sources  will  be 
pursued  to  provide  an  equitable  balance 
between  public  and  private  contributions. 
Action  now  will  save  money  in  the  long  run  and 
avoid  costly  delays  of  needed  projects. 
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Who's  part  of  the  solution? 

An  unprecedented  effort  to  protect  San  Diego's 
native  habitats  is  under  way.  Fourmajor 
programs  within  San  Diego  County  are  working 
together  to  conduct  extensive  vegetation  and 
wildlife  nnapping  and  create  plans  to  preserve 
habitats.  The  major  programs  are  being 
conducted  by  the  cities  of  San  Diego  and 
Carlsbad,  the  County  of  San  Diego  and  the  San 
Diego  Association  of  Governments  with  the 
North  County  cities.  These  programs  are  being 
■      conducted  with  the  participation  of -landowners, 
other  public  agencies  and  organizations,  and 
environmental  groups.  Advisory  groups  meet 
monthly  and  are  open  to  the  public. 

This  process  puts  environmental  protection  and 
growth  in  the  hands  of  local  government  and 
the  citizens  of  San  Diego.  The  successful 
completion  of  these  plans  will  result  in  approval 
by  state  and  federal  agencies. 


To  find  out  more  about  these  programs  and  to  partici- 
pate in  the  process,  please  contact  the  following 
organizations: 

City  of  San  Diego  533-4200 

Multiple  Species  Conservation  Program 
.R.  David  Flesh,  Project  Manager 
Clean  Water  Program   . 
401  B  Street,  Suite  1000 
San  Diego.  CA  92101 

aty  of  Carlsbad  438-1161  ext.  4212 

Habitat  Management  Plan 

Don  Rideout.  Senior  Management  Analyst 

2075  Las  Palmas  Drive 

Carlsbad,  CA  92009 

County  of  San  Diego         565-3283 

Wildlife  Habitat  Conservation  and  Open  Space  Program 
Michael  ^vans.  Open  Space  Program  Manager 
8525  Gibbs  Drive.  Suite  lOa 
San  Diego,  CA  92123 

San  Diego  Association  of  Governments 

595-5300  .      „ 

North  County  Multiple  Habitat  Conservation  Program 
Janet  Fairbanks.  Project  Manager 
401  B  Street.  Suite  800 
San  Diego.  CA  92101 
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Participating  Organizations 

Companies  and  Associations 

-        .    Alliance  far  Habitat  Cooservation 

.  Association  of  Environmental  Professionals 
■  Audubon  Society 
The  Baldwin  Company 
Citizens  Coordinate  for  Century  3 
Endangered  Habitats  League 
Fieldstone  Company 
McMillin  Communities 
.   The  Nature  Conservancy 
Newland  California 
North  County  Land  Conservancy 
Pardee  Construction  Company 
San  Diego  County  Farm  Bureau 
San  Diego  Gas  and  Electric  Company 
San  Diego  Zoological  Society 
San  Pasquallndian  Reservation 
Sierra  Club 
Trust  tor  Public  Lands 

Cities 

Carlsbad 
.    ^    Chula  Vista 
Del  ly^ar 
Encinitas 
Escondido 
.  Oceanside 
Poway 

San  Diego  . 

.    San  Marcos 
Santee 
Solana  Beach 
Vista 

County  and  Regional 

County  of  San  Diego 

Metropolitan  Transit  Development  Board 

San  Diego  Association  of  Governments 

San  Diego  County  Water  Authority 

San  Diego  Regional  Transportation  Commission 

(Transnet)" 
San  Dieguito  River  Park  Joint  Powers  Authority 


State 

Caltrans 

Department  of  Fish  and  Game 

Federal 

Bureau  of  Land  Management 
National  Forest  Service 
U.S.  Ffsh  and  Wildlife  Service 
U.S.  Marine  Corps 
U.S.  Navy 


PrintM  on  Kecyded  Paper 
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U.S.  HOUSE  OF  REPRESENTATIVES 
COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 
SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES 


Testimony  submitted  purstiant  to  hearing  on 
ESA  re  authorizatian  held  in  Woodland,  CA,  July  7, 1993. 


Statement  of  John  M  Gaffin,  Board  Member 
Environmental  Protection  Infcnmation  Center,  Inc 

PO  Box  397 
GaTbeivine,CA  95542 
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Dear  Congressman  Studds  and  members  of  the  Subcommittee  on 
Environment  and  Natural  Resources, 

On  behalf  of  the  Environmental  Protection  Center,  Inc  (EPIC) 
of  Garlaerville,  CA,  I  thank  you  for  providing  this 
opportunity  to  make  known  our  concerns  relevant  to  ESA 
functioning  and  its  re  authorization.  I  am  a  member  of  the 
Steering  Committee  appointed  by  the  California  State  Board  of 
Forestry  to  develop  a  Habitat  Conservation  Plan  for  the 
northern  spotted  owl  on  all  of  the  private  forestlands  of 
California.  Also,  on  behalf  of  the  marbled  murrelet,  we 
(EPIC)  are  litigants  against  Pacific  Lumber  Co.  and  USFWS  for 
their  failure  to  fulfill  their  respective  responsibilities 
for  habitat  protection  under  ESA. 

At  the  outset,  I  must  reiterate  the  clear  and  dramatic 
testimony  of  others  who  have  told  you  of  the  frustration  that 
they  have  experienced  in  efforts  to  protect  natural 
ecosystems  sliding  into  extinction.  Under  the  onslaught  of 
development  and  exploitation  driven  by  human  population 
increases,  which  for  California  are  now  similar  to  that  of 
the  third  world,  my  message  to  you  is  that  without  a  strong 
and  functional  ESA,  our  natural  heritage  is  doomed.  The 
history  of  inaction  in  state  agencies  and  past 
administrations  is  now  legendary.  Easily  manipulated  by  well 
financed  interests,  weak  laws  have  been  repeatedly  subverted 
by  those  with  the  responsibility  to  serve  the  public  interest 
on  behalf  of  nature.  Everyone  knows  that  the  public  wants 
better  environmental  protection,  even  if  there  is  short  term 
dislocation  and  readjustment  to  pay  for  it.  However,  it  is 
impossible  to  reverse  decades  of  inaction  without  making 
significant  readjustments  in  certain  areas.  A  current 
example  are  the  military  and  economic  readjustments  that  must 
be  made  following  the  end  of  the  Cold  War.  A  reversal  in  the 
unspoken  cold  war  that  has  been  waged  against  nature  for  so 
many  decades  cannot  be  achieved  withoxrt  similar  adjustments. 
In  this  context,  I  would  like  to  make  some  specific  comments 
and  recommendations. 

TRANSFER  OF  ESA  RESPONSIBIUTIES  TO  THE  STATES. 

Some  witnesses  have  made  much  of  the  appropriateness  of 
transferring  more  ESA  responsibilities  to  the  states,  with  a 
large  degree  of  discretion  granted  to  the  states.  This  is  a 
recipe  for  disaster,  as  we  now  know  the  track  record  for 
state  irresponsitaility  in  this  regard.  There  is  absolutely 
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no  need  to  go  beyond  the  existing  language  in  ESA  which  gives 
the  Secretary  of  the  Interior  reasonable  discretion  to  enter 
into  agreements  with  the  states,  (such  as  the  NCCP  approach 
in  Caltfomia),  as  long  as  they  are  "in  accordance  with  this 
Act".  Sec.  6.(cKl).  While  cooperative  agreements  with  the 
states  may  be  appropriate,  the  existing  standards  in  the  Act 
need  to  b^  preserved  and  adhered  to  rigorously,  including 
prohibitions  against  "take".  We  do  have  concerns  that  the 
agreement  pursuant  to  the  listing  of  the  California 
gnatcatcher  is,  in  reality,  on  the  verge  of  abusing  the 
Secretary's  discretioa 

ECOSYSTEM  MANAGEMENT  AND  APPROACHES. 

Ecosystem  e^proaches,  as  differentiated  from  sin^e  species 
efforts,  are  unquestionably  preferable.    However,  the 
ecosystem  perspective  is  not  a  panacea.  I  am  concerned  that 
the  current  discussions  of  it  are  profoundly  naive, 
especially  in  relation  to  the  serious  lack  of  resources 
currently  prevailing  As  a  member  of  the  Steering  Committee 
to  develop  a  state  HCP  for  the  northern  spxatted  owl,  I  was 
deeply  frustrated  by  the  realization  that  the  resources  and 
perspectives  for  multi-species  approaches  were  simply  not 
available.  I  am  astonished  at  the  large  number  of  witnesses 
calling  for  ecosystem  approaches  without  mention  of  the 
correspondingly  essential  requirement  for  vastly  increased 
resources,  both  for  USFWS  and  other  involved  parties. 

PEER  REVIEW  OF  LISTING  DEQSIONS. 

I  find  it  hard  to  believe  that  the  proposals  for  peer  review 
of  listing  proposals  are  much  more  than  an  effort  to  retard 
the  future  listing  of  species.  The  Tauzin  Bill  (HR  1490)  is 
bizarre  in  its  call  for  peer  review  without  consideration  for 
the  merits  of  the  request.  Furthermore,  this  has  the 
potential  to  incur  a  significant  additional  financial  cost 
The  listing  process  has  always  been  full  d  process  delays 
and  illegal  avoidance.  Instead  of  an  irrational  call  for 
peer  review,  we  need  to  apply  significant  new  resources  to 
expedite  decisions  on  the  host  of  candidate  species  in  a 
sdentifically  credible  manner.  Most  objective  analyses  such 
as  the  recent  GAO  report  on  the  Endangpred  Species  Program 
tell  us  jvist  that.  Obviously,  some  folks  who  are 
unsympathetic  to  the  purposes  of  ESA  have  decided  that  USFWS 
is  the  enemy.  They  do  not  represent  broad  public  concerns 
and  should  not  be  placated. 
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Furthermore,  this  prejudice  against  listing  proposals  is 
demonstrated  by  its  exclusive  application  to  listing  and 
critical  habitat  proposals.  Why  not  peer  review  listing 
denials,  Sec.7  consultations,  HCFs,  recovery  plans,  and 
delisting  proposals  if  it  is  such  a  good  idea? 

RECOVERY  PLANS. 

The  failure  of  the  Secretary  of  the  Interior  to  fulfill  his 
obligation  to  compete  recovery  plans  is  certainly  an  obvious 
"failure"  of  ESA  to  achieve  its  goals.  But  once  again,  where 
is  the  sense  of  reality?  Recovery  plans  are  very  difficult 
to  develop;  much  more  difficult  than  a  listing  decision. 
Simply  put,  it  is  much  easier  to  determine  the  decline  of  a 
species  than  it  is  to  understand  how  to  reverse  it. 
Developing  a  recovery  plan  necessarily  takes  into 
consideration  a  range  of  biological,  social  and  economic 
parameters  far  beyond  that  of  a  listing  decisioa  HR  2043 
and  HR  1490  both  call  for  new  deadlines  of  18  months,  post 
listing,  for  completion  of  plans;  along  with  variably 
expanded  deadlines  for  previously  listed  species  without 
recovery  plans.  While  from  virtually  any  perspective  we 
must  view  HR  1490  (Tauzin)  as  a  poison  pill  for  ESA,  even  HR 
2043  (Studds)  does  not  begin  to  contemplate  reasonable 
appropriations  levels  commensurate  with  these  tasks. 

DEFINITION  OF  "HARM" 

On  Nov.  4, 1981,  the  Dept.  of  the  Interior,  under  Secretary 
James  Watt,  an  aggressively  anti-protectionist  gentleman, 
revised  the  original  definition  of  "harm"  as  it  relates  to 
the  definition  of  "take"  of  threatened  and  endangered 
species.  The  record  in  the  Federal  Register  makes  it  clear 
that  the  purpose  of  this  revision  was  to  weaken  the 
definition  so  that  "take"  would  only  occur  if  actual  injury 
of  a  protected  species  could  be  proven.  Although,  because  of 
the  preponderance  of  negative  responses  received  through 
public  comment,  the  Secretary  modified  his  original 
intentions,  the  deletion  of  the  most  "offensive"  part  of  the 
original  definition  was  accomplished  The  resultant 
ambiguity  provides  USFWS  the  leeway  to  avoid  actively 
enforcing  the  prohibition  against  "take".  I  believe  that 
this  is  profoundly  prejudicial  to  the  implementation  of  ESA, 
and  that  a  return  to  the  original  definition  is  necessary. 
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HABITAT  CONSERVATION  PLANS  (HCPs) 

The  standard  of  performance  for  HCPs  is  the  jeopardy 
standard  (shall  not  appreciably  reduce  the  likelihood  of 
sunnval  and  recovery).  For  the  purposes  of  implementing 
ESA's  mandate  to  conserve  species,  this  presents  a  serious 
problenrt  Individual  landowners  who  currently  receive  Sec. 
10(a)  incidental  take  permits  are  thereby  effectively 
exempted  from  the  responsibility  to  participate  in  recoveiy. 
This  is  contrary  to  the  puiposes  of  ESA  and  is  illogical,  to 
say  the  least.  Spedes  such  as  the  California  gnatcatcher, 
occurring  almost  entirely  on  private  land,  when  conserved 
throu^  the  HCP  (or  NCCP)  process  have  no  expectation  of 
recovering  from  listed  status. 

The  testimony  of  Mr.  Michael  Spear,  Assl  Dir.  for  Ecological 
Sen/ices,  USFWS,  submitted  to  this  subcommittee  on  June  16, 
1993  specifies  the  need  to  link  HCPs  to  the  species' 
recoveiy  needs"  as  a  major  lesson  learned  from  past 
experience.  We  strongjy  support  his  comments  and  believe 
that  requiring  individual  HCPs  to  confomi  to  recovery  plans 
should  be  a  priority  amendment  for  this  re  authorization 
process. 

FUNDING  PRIORITIES. 

Running  through  these  comments  is  a  cleariy  discernible  sense 
that  federal  spending  priorities  vis-a-vis  wildlife 
protection  are  severely  out  of  whack.  The  need  for  financial 
increases  in  support  of  ESA  is  overwhelmingly  obvious,  both 
from  the  standpoint  of  protecting  our  endangered  natural 
heritage,  as  well  as  that  of  providing  timely  and  accurate 
information  for  those  individuals  directly  affected  by  the 
exercise  of  ESA  mandates.  Presently,  the  absurdly 
unrealistic  budget  available  for  ESA  severely  compounds  the 
ability  of  impacted  citizens  to  make  rational  and  confident 
responses  to  necessary  protection  efforts.  This  involves  a 
mixture  of  frustration  and  financial  loss  that  is  not 
necessary.  Can  there  be  any  doubt  that  it  would  be  to  the 
benefit  erf  our  common  future  if  resources  now  dedicated  to 
the  development  and  construction  of  new  weapons  designed  to 
fight  an  enemy  that  no  longpr  exists  were  shifted  to  the  real 
needs  af  endangered  species  protection?  Is  the  welfare  of 
this  nation  genuinely  served  by  the  construction  of  another 
B-2  bomber?  I  believe  not! 
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IN  CONCLUSION. 


I  wcjuld  urge  the  subccjmmittee  and  all  members  of  Congress  to 
perceive  clearly  the  issue  at  stake.  Will  the  ESA  be 
strengthened  and  improved  to  live  up  to  what  the  American 
people  expect  of  it,  or  will  it  be  manipulated  into  a  veneer 
of  protection  that  veils  a  continued  catastrophic 
deterioration  of  our  natural  heritage?  Our  children  and 
grandchildren  await  your  response. 
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Re-authorizing  the  Endangered  Species  Act 

Testimony  to  House  Subcommitee  on  Environment  and 

Natural  Resources 

by  Rick  Crawford  —  Conservation  Chair,  Siei^ra  Club  Yolano  Group 

P.  O.  Box  2220       Davis,  CA      95617-2220 


In  hard  times,  it  is  customary  to  search  for  a  scapegoat.  Anti-environmental 
extremists  blame  Endangered  Species  for  human  unemployment.  But  the  ESA 
is  not  responsible  for  California's  economic  recession.  Rather,  California's  cur- 
rent economic  situation  reflects  the  fact  that,  in  the  past,  we  failed  to  build  a 
sustainable  economy. 

Memljers  of  Congress  should  be  fully  aware  that  the  ESA  enjoys  widespread 
support  among  the  American  people.  A  recent  poll  revealed  that  public  support 
for  the  ESA  is  growing,  and  has  now  reached  approval  levels  of  73%.  In  spite 
of  the  divisive  and  misleading  rhetoric  about  "jobs  vs.  wildlife"  emanating  from 
some  large  taxpayer-subsidized  industries,  Americans  now  support  the  ESA 
by  a  margin  of  better  than  5  to  1. 

Most  people  understand  that  the  immediate,  short-term  conflicts  are  not  be- 
tween jobs  vs.  wildlife,  but  rather  jobs  vs.  jobs.  For  example,  salmon  fishermen 
have  suffered  far  greater  hardships  than  timber  workers,  because  erosion  from 
unsustainable  clearcutting  and  roadbuilding  has  degraded  riparian  ecosystems, 
reducing  the  once-thriving  salmon-fishing  industry  to  a  shadow  of  its  former  self. 
By  overcutting  our  forests,  we  undercut  our  fisheries. 

Water  diversions  by  large  agribusiness,  such  as  the  water-intensive  cotton  grow- 
ers, are  also  to  blame.  Groundwater  overdrafts  in  California's  Salinas  Valley 
provide  yet  another  example  of  the  financial  and  moral  bankruptcy  of  short- 
term  exploitative  psychology.  Salinas  Valley  growers  have  racked  up  an  immense 
environmental  debt  which  is  now  coming  due  —  and  Mother  Nature  rarely 
offers  "EZ-payment"  refinancing  terms.  Perhaps  if,  ten  years  ago,  an  endangered 
species  had  been  listed  in  the  Salinas  Valley,  that  would  have  forced  the  growers 
to  engage  in  some  long-term  planning,  thus  enabling  them  to  avoid  their  current 
tragedy  of  the  commons.  But  the  economic  situation  in  the  Salinas  Valley  can- 
not be  blamed  on  an\^  other  species  —  it  is  clearly  a  case  of  a  collision  between 
short-term  greed  and  long-term  economic  sustainability. 
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Interior  Secretarj-  Bruce  Babbitt  likens  some  current  situations  with  the  ESA 
to  "train  wrecks".  Driven  by  the  engines  of  short-term  profits,  some  industries 
have  been  on  the  fast  track  to  resource  exhaustion,  extinction,  and  environ- 
mental collapse  for  years  now.  If  their  CEO's  had  looked  farther  up  ahead, 
beyond  the  immediate  gratification  of  the  "bottom  line",  they  would  have  seen 
these  impending  train  wrecks  in  time  to  change  direction,  thus  preserving  not 
only  their  workers'  jobs,  but  also  their  own  long-term  profits.  Instead,  their  vi- 
sion blurred  and  their  judgement  clouded  by  the  politics  of  greed,  they  failed 
to  realize  that  their  short-term  profits  were  not  sustainable,  but  were  based  on 
environmental  deficit  financing.  Private  industries  have  been  exploiting  pub- 
lic timber  and  water  resources  like  there  was  no  tomorrow.  But  the  environmental 
debt  they  incurred  has  come  due  —  "tomorrow"  caught  up  with  us  yesterday. 

Voters  reject  false  choices  between  the  economy  and  the  environment.  They 
understand  that  we  can't  have  a  sustainable  economy  in  the  long  term, 
unless  we  can  secure  a  properly-functioning,  healthy  environment.  We 

are  all  on  the  same  train,  and  that  train  is  on  the  fast  track  to  our  own  extinction 
unless  we  wake  up  in  time  to  switch  our  course  onto  a  track  that  leads  to  an 
environmentally  sustainable  economy. 

If  we  treat  our  environment  properlj^  it  will  reward  us  with  sustainable  flows 
of  economic  goods  and  services  including  clean  water,  pure  air.  food,  fiber,  and 
recreation.  But  reckless  short-term  overexploitation  of  resources  has  endangered 
the  healthy  functioning  of  many  ecosystems.  In  the  past,  economic  decisions 
were  too  heavily  influenced  by  considerations  of  short-term  profits  and  political 
expediency,  rather  than  being  guided  by  the  goal  of  a  sustainable  economy. 

California's  economy  has  been  the  victim  of  an  unhealthy  dependence  on  Fed- 
eral military  expenditures.  But  more  importantly,  California  has  suffered  from 
rapid  and  unsustainable  rates  of  population  growth.  Indeed,  last  year  the 
population  growth  rate  in  California  exceeded  that  of  India!  With  more  than  31 
million  people,  we  have  overshot  our  state's  long-term  carrying  capacity,  severely 
endangering  the  quality  of  life  for  human  beings,  as  well  as  endangering 
the  viability  of  other  species. 

.An  indicator  species  that  becomes  endangered  is  like  a  canary  in  a  coal  mine  — 
it  is  an  early-warning  system  for  humans,  telling  us  that  our  own  life-support 
systems  may  be  irreversibly  damaged  if  we  fail  to  heed  its  warning. 
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When  decisionmakers  shift  their  focus  from  immediate  gratification  to  long 
term  economic  health,  they'll  understand  why  we  need  a  bill  like  H.R.  2043 
by  Rep.  Studds.  H.R.  2043  will  improve  the  ESA.  It  will  make  the  list- 
ing and  recovery  process  for  threatened  species  more  proactive,  and  it  will  in- 
crease implementation  funds  so  that  Federal  agencies  and  the  Private  sector  can 
work  together  to  do  the  job  right.  H.R.  2043  represents  an  investment  for 
the  common  good,  so  human  well-being  can  be  sustainable  over  the  long  term. 

Unless  we  work  with  nature  to  ensure  properly  functioning  habitats,  we  will 
shred  the  web  of  life  that  supports  our  human  species,  and  upon  which  our  econ- 
omy depends.  It  takes  hundreds  of  species,  all  doing  their  part,  to  maintain  a 
properly-functioning  ecosystem.  This  diversity  of  biological  species  —  biodiver- 
sity —  constitutes  a  genetic  treasure  trove.  But  as  we  approach  the  year 
2000,  the  ongoing  explosion  in  human  population  and  levels  of  resource  consump- 
tion is  causing  the  greatest  endangered  species  extinction  crisis  since  the 
dinosaurs  died  out  65  million  years  ago.  If  present  rates  of  extinction  continue, 
scientists  estimate  that  20  percent  of  all  species  on  earth  will  become  extinct  by 
the  year  2020.  Without  a  stronger  ESA,  ecological  exploiters  will  loot  and  pil- 
lage our  environment's  genetic  banks  to  such  a  degree,  it  will  make  the  Savings 
fc  Loan  taxpayer  bailout  look  like  a  piggy-bank  robbery  by  comparison. 

We  have  not  inherited  the  Earth  from  our  parents;  rather,  we  are  borrowing  it 
from  our  children.  We  have  an  obligation  not  to  leave  the  next  generation 
burdened  with  our  environmental  debts. 

.-\s  a  society,  llie  deci-sions  we  make  today  about  the  ES.^  will  determine  what  kind 
of  legacy  we  lea\e  for  our  children.  Will  it  be  a  harsh  and  hostile  environment, 
depleted  of  its  fish,  wildlife,  and  birds  —  a  barren  wasteland  of  asphalt  and 
erosion?  Or  will  it  be  a  bountiful  environment,  capable  of  producing  natural 
riches  for  future  generations  on  a  long-term  sustainable  basis? 

We  need  a  reliable  early-warning  system  to  avoid  impending  habitat  destruction. 
We  need  an  ESA  that  is  stronger,  more  proactive,  and  fully-funded. 
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Some  ESA  "Reforms"  are  a  Prescription  for  Extinction 

Several  pseudo- reforms  have  been  proposed  to  "restore  balance"  to  the  ESA.  But 
in  fact,  these  proposals  would  harm  both  our  economy  and  our  environment. 

I'nder  the  guise  of  providing  "equal  access"  to  the  courts,  one  proposal  would 
allow  corporate  interests  to  sue  to  prevent  the  listing  of  a  candidate  species. 
Why  should  monied  special  interests  be  given  special  rights  to  interfere  in  the 
scientific  decision  on  whether  to  list  a  species  as  Endangered?  Institutions  with 
multi-million  dollar  legal  budgets  should  not  be  allowed  to  file  nuisance  suits  as 
a  tactic  to  delay  justice  for  the  environment.  The  result  of  such  suits  would  be 
that  even  more  threatened  species  would  go  extinct  before  they  officially  could 
be  listed  as  Endangered. 

Another  pseudo-reform  would  subtly  undermine  the  ESA  by  requiring  an 
Economic  Analysis  to  be  completed  at  the  same  time  a  species  is  officially 
listed  under  the  ESA.  But  this  ploy  would  force  candidate  species  into  a 
Catch-22  deathtrap:  no  one  can  possibly  conduct  an  Economic  .'Vnalysis  until 
scientists  have  completed  a  Species  Recovery  Plan,  yet  scientists  can't  begin  work 
on  the  often- lengtliy  process  of  developing  a  Species  Recovery  Plan  until  a  can- 
didate s])ecies  is  officially  listed  under  the  ES.A.  And  this  pseudo-reform  proposal 
would  prevent  scientists  from  listing  a  species  under  the  ESA  until  an  Economic 
Analysis  was  completed!  Catch-'22! 

Another  oft-cited  family  of  "reforms"  would  require  significantly  more  peer  re- 
view of  the  scientific  evidence  used  in  the  listing  process.  Proponents  of  such 
amendments  seem  to  believe  that  most  ESA  listing  decisions  are  arbitrary  and 
capricious,  and  unsupported  by  adequate  scientific  analyses.  Nothing  could  be 
further  from  the  truth. 

Mandating  extra  "peer  review"  must  not  open  the  door  to  sloppy  science  per- 
formed by  industry-funded  hacks.  Even  if  the  ESA\s  present  high  standards  of 
scientific  integrity  are  maintained,  inserting  too  much  extra  peer  review  in  the 
listing  process  would  cause  extra  delays.  This  could  result,  quite  literally,  in 
studying  species  to  death. 
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Adequate  Funding  is  Critical 

Numerous  other  ESA  amendments  have  been  proposed.  Some  (e.g.,  those 
embodied  in  H.R.  1490)  are  clearly  attempts  to  eviscerate  the  ESA. 
But  the  result  of  other  proposed  ESA  "reforms"  critically  depends  on 
adequate  implementation  funding. 

Most  of  the  problems  with  the  current  version  of  the  ESA  can  be  traced  to  insuffi- 
cient appropriations.  For  any  future  ESA  reauthorization  to  function  properly, 
it  is  vital  that  adequate  implementation  funds  actually  are  appropriated  —  not 
merely  authorized. 

For  some  perspective  on  the  comparative  size  of  the  current  ESA  budget,  the 
following  figures  for  endangered  species  recovery  are  from  the  U.S.  Fish  and 
Wildlife  Service  report  on  federal  and  state  endangered  species  expenditures  for 
fiscal  year  1991: 

•  66  of  the  87  listed  fish  species  received  less  than  $56,250  of  expenditures  each. 
That  is  the  same  amount  of  money  spent  to  provide  fish-gutting  facilities  on 
selected  Iowa  lakes  in  the  same  year.  An  extra  $56,250  could  have  doubled 
the  amount  of  mone}  spent  on  some  21  threatened  or  endangered  fish  species. 

•  The  most  spent  on  any  species  was  $24.6  million  for  the  bald  eagle.  That 
is  only  slightly  more  than  the  $22.6  million  in  "performance  bonuses"  that 
the  Department  of  Energy  paid  to  Rockwell  International  for  the  last  three 
years  it  operated  the  Rocky  Flats  weapons  plant  in  Colorado.  Meanwhile, 
in  .June,  DOE  fined  Rockwell  $18.5  million  for  environmental  violations  at 
Rocky  Flats. 

•  The  total  spent  on  the  top  seven  species  ($91.1  million)  represents  about 
half  of  one  percent  of  the  estimated  $16.2  Billion  needed  to  clean  up  just 
seven  of  the  DOE's  weapons  plants. 


1 

In  conclusion,  the  single  most  important  amendment  to  improve  the  ESA  is  to 
provide  adequate  funding.  The  ESA  is  our  primary  early  warning  system  to 
guide  us  toward  a  sustainlible  economy.  As  such,  the  ESA  is  a  vital  component 
of  our  national  security.  If  we  skimp  on  funding  for  the  ESA  today,  we  will 
surely  pay  the  resulting  environmental  debt  in  the  future. 
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NATIONWIDE  PUBLIC  PROJECTS  COALITION 

Administrative  Office:    5808  S  Rapp  Street,  Suite  204,  Unlelon,  CO  80120    (303)798-6772    FAX:  (303)  347-0018 
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TESTIMONY  OF 

THE  NATIONWIDE  PUBLIC  PROJECTS  COALITION 

SUBMITTED  FOR  INCLUSION  IN  THE  RECORD 

OF  THE  SACRAMENTO  FIELD  HEARING 

OF  THE  SUBCOMMITTEE  ON  ENVIRONMENT 

AND  NATURAL  RESOURCES 


Mr.  Chairman,  members  of  the  Subcommittee: 

The  Nationwide  Public  Projects  Coalition  is  made  up  principally  of 
state  and  local  government  agencies  and  officials.  Our  central  purpose 
is  to  do  whatever  is  necessary  to  re-balance  the  scales  between  two 
vital  but  sometimes  competing  mandates  —  protecting  environmental 
quality  on  one  hand  and  providing  essential  public  services  and  infra- 
structure on  the  other. 

The  Endangered  Species  Act  of  1973,  and  more  particularly  how  it  is 
used  and  misused,  is  one  of  our  focal  points,  although  certainly  not 
the  only  one.  We  w"ill  not  herein  present  our  full  agenda,  just  our 
thoughts  and  recommendations  for  re-enactment  of  ESA. 

Tempting  though  it  is,  we  won't  use  much  space  with  anecdotes.  But,  we 
would  li)ce  to  state,  out  front,  that  we  find  it  bizarre,  for  example 
that  a  civilized  nation  would  value  a  few  acres  of  wetlands  and  part  of 
the  habitat  of  the  desert  pupfish  higher  than  the  lives  of  motorists  on 
State  Highway  86  in  Riverside  County,  California,  also  known  as  "The 
Killer  Highway." 

Is  that  typical  of  the  outcomes  of  endangered  species  protection?  No. 
Is  it  unusual?  Unfortunately,  the  answer  also  is  "no." 

It  is  our  observation  that  the  Act,  and  federal  stewardship  over  the 
Act,  are  too  rigid  for  the  overall  needs  of  our  society.  We  also  feel 
that  the  Act  is  used  far  too  frequently  as  a  tool  for  much  different 
agendas  which  ought  to  be  addressed  directly.  Land  use  planning  and 
population  control  are  prime  examples. 

We  are  not  going  to  urge  passage  of  a  particular  ESA  re-enactment  bill 
which  has  been  introduced  to  date.  While  it  is  our  feeling  that  H.R. 
1490,  which  includes  several  California  Members  of  Congress  among  its 
co-sponsors,  is  a  step  in  the  right  direction,  at  the  same  time  we 
believe  that  a  far  more  comprehensive  overhaul  of  ESA  would  serve  the 
nation  better. 

Over  a  period  of  two  years  our  Coalition  has  conducted  a  series  of  work- 
shop sessions  on  ESA  reform  which  addressed  the  question  of  what  really 
ought  to  be  done,  and  not  what  would  be  easiest  to  achieve.   Some  of 
these  meetings  were  in  Washington,  D.C. ,  and  some  of  them  were  in  Sacra- 
mento, California.   All  of  the  participants  either  were  experts  in  the 
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mechanics  of  the  existing  Act  and  attendant  rules  and  regulations,  or 
in  the  impacts  of  overzealous  (in  our  view)  administration. 

Following  is  a  summary  of  some  of  the  major  changes  which  we  recommend; 
a  couple  of  them  are  touched  on  in  bills  which  have  been  introduced, 
but  the  overlap  is  slight: 

•  The  current  Act  does  not  define  "interested  persons,"  which 
bogs  the  protection  mechanisms  down  with  gadfly  petitions  and 
inflicts  hardships  on  persons  and  institutions  which  are 
impacted.  Our  proposed  amendments  would  define  "interested 
persons"  as  those  "able  to  demonstrate  personal  and  immediate 
harm  from  a  government  action  affecting  the  environment." 

•  A  scientific  definition  of  "species"  would  be  added;  the 
current  Act  does  not  provide  an  adequate  definition,  which  leads 
to  costly  controversies  exemplified  by  the  red  wolf  fiasco. 

•  The  current  Act  treats  subspecies  the  same  way  it  does  true 
species,  even  though  those  subspecies  often  could  be  replica- 
ted through  selective  breeding.  Our  proposed  amendments  would 
limit  jurisdiction  of  the  Act  to  true  species. 

•  We  propose  specifying  that  listings  or  designations  of  critical 
habitats  which  impair  existing  uses  by  right  of  public  or 
private  property  would  be  defined  as  "takings"  and  subject  to 
just  compensation. 

•  The  current  Act  does  not  address  isolated  populations  of  species 
which  are  abundant  in  other  parts  of  the  nation  or  Mexico  or 
Canada.  The  proposed  amendments  would  leave  protection  of  such 
isolated  populations  up  to  individual  states. 

•  Scientific  documentation  for  listings,  recovery  plans  and 
critical  habitat  designations  would  be  submitted  in  a  comprehen- 
sive report  as  part  of  the  threatened  or  endangered  listing 
process.  Any  such  report  must  have  been  reviewed  by  a  three- 
member  scientific  peer  panel  and  public  hearings  must  have  been 
conducted  in  the  areas  affected,  following  publication  of 
scientific  justification  and  possible  social  and  economic 
impacts,  prior  to  listing. 

•  "Economic  and  social"  would  be  added  to  the  current  Act's 
"scientific  and  commercial"  as  criteria  to  be  considered  prior 
to  critical  habitat  designations. 

•  Decisions  not  to  list  a  species  may  be  subject  to  an  admini- 
strative appeal  process,   followed  if  necessary  by  judicial 
review  based  solely  upon  the  record  of  the  administrative  review 
process. 
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•  Discussion  between  the  President  and  a  member  of  the  Endangered 
Species  Committee  ("God  Squad")  shall  not  be  construed  as  ex 
parte  communications. 

•  The  current  Act  affords  only  those  who  believe  that  proposed 
listings  have  been  unjustly  denied  the  right  to  challenge  that 
outcome  in  Federal  court.  We  believe  the  same  right  must  be 
extended  to  those  who  feel  that  a  favorable  listing  decision  is 
unjust. 

We  thank  the  members  of  the  Subcommittee  for  taking  of  their  valuable 
time  to  travel  to  Texas  and  California  to  receive  testimony  from  all 
sides  of  this  complex  and  emotional  national  issue.  And,  we  hope  that 
you  will  thoughtfully  consider  our  issues,  as  submitted  herein,  when 
ESA  re-enactment  moves  through  the  subcommittee  and  committee  processes. 

*ti 
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BANKING.  FINANCE  AND 
UR8AN  AFFAIRS 

Economic  Ghowth  and  Cmoit  cqama- 


Dr.  Peter  Briggs  Moyle 
Department  of  Wildlife 
and  Fisheries  Biology 
University  of  California 
Davis,  California  95616 

Dear  Dr.  Moyle: 

Your  testimony  at  the  Merchant  Marine  Endangered  Species  hearing 
on  July  7  in  Woodland  was  both  interesting  and  informative.   I 
had  been  hoping  to  discuss  a  nxjmber  of  issues  with  you  during  the 
hearing,  but  time  was  short. 

As  you  recall.  Chairman  Studds  agreed  to  keep  the  hearing  record 
open  so  that  witnesses  could  respond  to  written  questions  from 
Members.   I  would  greatly  appreciate  it  if  you  would  respond  to 
the  questions  below.   I  will  siibmit  your  responses  to  the 
Subcommittee  so  that  they  may  be  made  part  of  the  hearing  record. 


1)  In  his  testimony,  Mr.  David  Kennedy,  Director  of  the 
California  Department  of  Water  Resources,  said  that  more  than  90 
percent  of  the  aquatic  species  in  the  Delta  are  exotics.   Other 
testimony  pointed  out  that  as  much  as  400,000  acre- feet  of 
municipal  and  industrial  effluent  is  discharged  into  the  Delta 
each  year.   Despite  the  drastic  re -ordering  of  the  Delta 
ecosvcT^ir.  by  introduced  species  and  the  effects  of  heavy 
industrialization  in  the  region,  your  conclusions  about  the 
reasons  for  the  decline  of  the  Delta's  native  fisheries  appear  to 
focus  exclusively  on  the  pumping  by  the  state  and  federal  water 
projects.   Why  is  that? 

2)  Is  it  because  it  would  be  much  easier  to  limit  pumping  than  it 
would  be  to  address  other  factors  contributing  to  the  decline  of 
the  native  fishery? 

3)  Is  it  necessary  to  stop  all  exports  of  Delta  water  to  save  the 
Bay-Delta?   If  not  all,  then  how  much  should  exports  be  reduced? 
Can  you  provide  a  specific  percentage? 

4)  It  has  been  said  that  the  pumps  are  in  the  worst  possible 
location.   Do  you  agree? 

5)  Do  you  believe  that  some  sort  of  through-Delta  facility  should 
be  considered  as  a  part  of  a  possible  solution  to  the  Delta's 
problems?  ' 

CowwutirtT  Offica  Hours:  Dotano  -  SoconO  Tuoa4>v  1-30  -  2:30  p.m..  DoUno  Civtc  Coma,.  1009  Elovonih  Avonuo.  Olmibo  -  S««ono  Tuosdoy.  5:30  -  10:30  o.m..  Rooraolio- 
Communily  Sarvicaa  Dapanmant.  1390  €ait  Eluabatn  Way.  Fraana  -  Sacond  Waonaapav.  9:30  -  10-30  am.  Hmton  Community  Canlar  338S  South  Fa.rviaw.  SalJna  -  Sac-. 
ThMtaday.  9  30  -   10  30  a  m  .  Mowafd  Commumiy  Cantat.  1710  Twokar  Stfaat 
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6)  The  ESA  reauthorization  bills  by  Rep.  Studds  (H.R.  2043)  and 
Rep.  Tauzin  (H.R.  1490)  both  provide  for  some  form  of  independent 
peer  review  of  scientific  data  on  which  listing  decisions  are 
based.   What  role,  if  any,  should  peer  review  have  in  enforcement 
of  the  ESA?  What  is  your  view  of  the  specific  provisions  in  H.R. 
2043  amd  H.R.  1490? 

7)  What  is  the  mission  of  the  Delta  fisheries  recovery  team,  and 
what  is  your  role  as  its  leader? 


8)  You  are  the  one  who  originally  petitioned  for  listing  of  the 
Delta  smelt  under  the  Endajagered  Species  Act.   The  Fish  and 
Wildlife  Service  biological  opinion  on  the  operation  of  the  state 
and  federal  projects  relies  heavily  on  your  work.   You  have  been 
appointed  to  head  the  team  assigned  to  devise  a  plan  to  recover 
the  smelt,  and  that  team  includes  three  of  your  former  students. 
Your  resume  also  lists  you  as  an   advisor  to  a  number  of  advocacy 
organizations  that  have  sought  to  drastically  reduce  or  eliminate 
water  exports  from  the  Delta. 

Given  your  advocacy  role  in  Delta  issues,  the  smelt  listing  in 
particular,  it  has  been  suggested  that  it  is  inappropriate  for 
you  to  head  the  recovery  teaun.   What  is  your  response? 

9)  I  understand  that  during  your  lectures  at  the  University  of 
California,  you  have  stated  that  the  west  side  of  the  San  Joaquin 
Valley  should  not  be  farmed  and  that  elimination  of  farming  there 
would  not  have  a  major  economic  intact.   On  what  do  you  base 
those  beliefs? 

10)  How  will  your  views  about  the  appropriateness  or  desirability 
of  farming  the  San  Joaquin  Valley  affect  the  deliberations  of  the 
Delta  fisheries  recovery  tecun? 

11)  Is  there  any  point  at  which  the  economic  costs  of  saving  a 
Delta  species  would  outweigh  the  benefits  of  saving  it? 

Thank  you  very  much  for  your  time. 

SiHtertiy>v     / 


Member  of  Cone 

CC:   The  Honoreible  Gerry  Studds,  Chairman 

House  Merchant  Marine  and  Fisheries  Committee 

The  Honoreible  Jim  Saucton 
Member  of  Congress 

The  Honorable  Jack  Fields 
Member  of  Congress 
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August  3,  1993 


Congressman  Ca1v1n  M.  Dooley 
1227  Longworth  Office  Building 
Washington,  D.C.  20515-0517 

Re:  Questions  from  July  7  ESA  hearing 

Dear  Mr.  Dooley: 

Thank  you  for  your  letter  of  21  July  asking  a  series  of  questions  to  follow 
up  on  my  testimony  at  the  ESA  reauthorization  hearing  in  Woodland,  July  7.  I 
will  try  to  respond  both  briefly  and  forthrightly,  although  I  do  not  have  simple 
answers  to  some  of  the  questions.  For  the  sake  the  brevity,  I  have  paraphrased 
the  questions  somewhat. 

1.  Why  do  I  focus  so  much  on  the  pumps  of  the  SWP  and  CVP  as  a  cause  of  fish 
declines  when  so  many  other  factors.  Including  introduced  species,  are  also 
contributing  to  the  problem? 

My  own  studies,  and  those  of  many  others,  make  It  clear  that  the  causes  of  fish 
declines  in  the  San  Francisco  estuary  are  complex,  multiple,  and  interactive. 
Nevertheless,  the  single  biggest  factor  associated  with  T'^h  declines  is 
increased  pumping  by  the  SWP  and  CVP.  Most  of  the  declining  fish  species  have 
a  strong  positive  correlation  between  numbers  produced  each  year  and  the  amount 
of  Delta  outflow.  Outflow  in  turn  Is  greatly  affected  by  CVP  and  SWP  diversions. 
Increased  rates  of  diversion  in  the  1980s  were  associated  with  precipitous 
declines  of  delta  smelt,  longfin  smelt,  and  other  species.  In  1989,  for  example, 
diversions  were  Increased  by  ens  million  acre  feet,  despite  the  fact  it  was  the 
third  year  of  a  drought.  Depletion  of  fish  populations  by  the  diversions  then 
make  it  more  difficult  for  the  fish  to  resist  other  factors  affecting  them,  such 
as  competition  and  predation  from  Introduced  species  and  episodic  high 
concentrations  of  pesticides.  It  is  worth  noting  that  prior  to  the  1980s  many 
native  species  (including  delta  smelt,  longfin  smelt,  and  spllttail)  managed  to 
maintain  fairly  large  populations  in  the  face  of  repeated  introductions  of  exotic 
species  (such  as  striped  bass). 

2.  Is  it  because  it  would  be  easier  to  limit  pumping  than  to  address  other, 
factors? 

No.  As  indicated  above,  there  is  strong  evidence  that  SWP  and  CVP  pumping  are 
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the  single  biggest  factors  affecting  the  fishes.  I  have  been  working  on  finding 
ways  to  reduce  the  effects  of  other  factors  as  well.  For  example,  I  have  been 
assisting  organizations  at  both  the  state  and  national  level  to  develop 
legislation  to  eliminate  ballast  water  introductions  (the  source  of  the  Asiatic 
clam  invasion).  My  research  program  has  been  examining  such  factors  as  the 
effects  of  pesticides  on  striped  bass  larvae,  the  effects  of  introduced  predators 
on  smelt  eggs  and  larvae  (research  just  beginning),  and  the  effects  of  introduced 
planktonic  organisms  on  striped  bass  larvae. 

3.  Is  is  necessary  to  stop  all  exports  of  Delta  water  to  save  the  Bay-Delta?  If 
not  all,  then  how  much  should  the  exports  be  reduced? 

I  have  always  felt  that  there  is  plenty  of  water  in  most  years  to  satisfy 
reasonable  urban,  industrial,  and  agricultural  demands  and  still  have  a  healthy 
environment.  The  problem  has  been  lack  of  water  conservation  and  ever-increasing 
water  demands  without  regard  for  their  environmental  impacts.  This  has  resulted 
in  the  drastic  short-changing  of  water  for  the  environment.  The  answer  to  the 
question  of  how  much  the  exports  should  be  reduced  is  very  complex  and  I  do  not 
have  an  answer  for  it.  However,  given  the  fact  that  the  State  Water  Resources 
Control  Board  recently  ducked  this  question,  following  orders  from  Governor 
Wilson,  the  best  answer  is  likely  to  be  found  in  the  salinity/flow  standards  that 
will  be  proposed  by  EPA  in  the  near  future.  My  impression  is  that  EPA  is  trying 
very  hard  to  balance  competing  water  uses  with  environmental  protection. 

4.  It  has  been  said  that  the  pumps  are  in  the  worst  possible  location.  Do  you 
agree? 

There  are  probably  worse  locations  but  not  many!  One  advantage  of  their 
location,  however,  is  that  there  are  natural  limitations  as  to  how  much  can  be 
pumped  in  many  years,  due  to  salt  water  intrusion. 

5.  Should  a  through-Delta  facility  be  considered  as  part  of  a  possible  solution 
to  the  Delta's  problem? 

Such  a  facility  has  always  had  obvious  attractions  for  its  environmental 
benefits,  so  must  be  considered  as  "part  of  a  possible  solution."  Its 
acceptability  to  people  (like  myself)  who  are  concerned  about  estuarine  ecology 
depends  upon  the  size  of  the  Peripheral  Canal  and  the  controls  there  are  on  its 
operation.  It  also  depends  on  various  design  criteria,  such  as  those  for  fish 
screens.  Frankly,  water  projects  in  California  do  not  have  a  good  record  of  when 
it  comes  to  protecting  the  environment  and  fisheries,  so  any  PC  proposal  is 
likely  to  be  greeted  with  a  great  deal  of  scepticism  by  most  environmentalists, 
myself  included. 

6.  What  role,  if  any,  should  peer  review  have  in  enforcement  of  the  ESA? 

As  I  stated  in  my  written  testimony,  I  think  the  present  peer  review  is  adequate 
because  the  US  Fish  and  Wildlife  Service  realizes  that  its  credibility  depends 
upon  allowing  only  scientifically  defensible  endangered  species  petitions  to  go 
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forward.  The  biggest  problem  Is  lack  of  adequate  Information,  not  lack  of  peer 
review.  My  impression  at  the  hearing  was  that  most  people  discussing  peer  review 
do  not  really  understand  what  it  is,  which  is  outside  review  of  the  available 
data  and  its  interpretation  by  independent,  credible  scientists.  It  does  not 
mean  review  of  the  data  by  consultants  hired  by  interests  opposing  the  endangered 
species  listing.  For  any  given  species,  the  number  of  scientists  capable  of 
doing  such  an  evaluation  is  likely  to  be  limited,  so  additional  peer  review  will 
be  both  expensive  and  time-consuming.  While  I  do  not  think  additional  peer 
review  is  needed,  I  can  also  see  times  where  It  would  be  beneficial  and  would 
improve  the  listing  process.  However,  if  it  is  Instituted  as  a  formal 
requirement,  the  USFWS  must  be  provided  with  the  additional  funds  and  staff 
necessary  to  carry  it  out  properly. 

7.  What  Is  the  mission  of  the  Delta  Native  Fishes  Recovery  Team  and  what  is  your 
role  as  its  leader? 

The  recovery  team,  like  all  such  teams,  is  advisory  to  the  USFWS  although  the 
recommendations  of  recovery  teams  are  usually  followed  fairly  closely  because 
team  members  are  appointed  for  their  expertise.  I  enclose  a  copy  of  my 
appointment  letter  from  M.  L.  Plenert  so  you  can  examine  our  mission,  etc.  In 
more  detail.  As  Team  Leader,  my  role  Is  that  of  chair  of  a  committee;  I  am  in 
charge  of  the  meetings  in  which  we  try  to  reach  decisions  by  consensus  but 
otherwise  I  have  the  same  'power'  as  any  other  committee  member. 

8.  Given  your  advocacy  role  In  Delta  issues,  the  smelt  listing  in  particular,  it 
has  been  suggested  that  It  is  inappropriate  for  you  to  head  the  recovery  team. 
What  Is  your  response? 

There  are  several  responses: 

1.  The  leader  or  ttz  recovery  team  is  largely  an  administrative  position, 
as  indicated  above.  I  assume  among  the  reasons  that  I  was  appointed  are 
the  facts  that  I  was  a  department  chair  at  UCD  for  five  years  and  have  a 
publication  and  research  record  that  demonstrates  my  ability  to  carry 
complex  projects  to  completlton  in  an  expeditious  fashion.  I  do  not  see 
being  Team  Leader  as  being  an  especially  big  deal  and  I  would  gladly  turn 
the  problems  of  being  the  leader  over  to  any  other  team  member  if  it  would 
increase  the  probabilty  of  getting  the  recovery  plan  written  In  a  timely 
fashion. 

2.  If  the  Recovery  Plan  was  written  in  an  obviously  biased  fashion  the 
USFWS  would  not  have  to  follow  its  recommendations  and  could  even  form  a 
new  Recovery  Team  to  produce  a  new  plan.  However,  I  think  the  probability 
is  very  high  that  the  Team  will  produce  a  plan  that  should  be  acceptable 
to  the  USFWS.  All  of  us  on  the  team  are  devoting  a  great  deal  of  time  to 
this  effort  and  none  of  us  would  like  to  see  this  time  wasted.  We  also 
all  have  our  scientific  reputations  to  maintain  and  a  poorly 
written/biased  recovery  plan  could  affect  our  credibility  on  other  issues 
as  well.  Given  the  wide  variety  of  views  represented  by  team  members  and 
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the  need  for  consensus,  my  prediction  is  that  either  we  will  produce  a 
reasonable  plan  or  we  will  not  produce  one  at  all. 

3.  The  purpose  of  a  recovery  team  is  to  produce  a  scientifically  valid 
plan  for  recovery  of  a  species  to  a  point  where  it  can  be  delisted.  To 
do  this,  a  recovery  team  should  consist  of  the  scientists  who  have  a  high 
degree  of  familiarity  with  the  species  or  ecosystem  under  consideration. 
The  members  of  the  Delta  Native  Fishes  Recovery  Team  irg  experts  on  fish 
ecology  and  conservation;  most  have  published  papers  or  reports  dealing 
with  Delta  fishes.  For  example,  the  peer-reviewed  paper  upon  which  the 
Delta  smelt  petition  is  based  was  coauthored  by  myself,  Bruce  Herbold 
(EPA),  and  two  CDFG  biologists.  We  are  all  putting  our  scientific 
reputations  on  the  line  in  working  on  this  plan,  so  I  am  confident  it  will 
be  scientifically  defensible. 

9.  I  understand  that  during  your  lectures  at  the  University  of  California,  you 
have  stated  that  the  west  side  of  the  San  Joaquin  Valley  should  not  be  farmed  and 
that  elimination  of  farming  there  would  not  have  a  major  economic  impact.  On 
what  do  you  base  those  beliefs? 

This  question  is  not  particularly  relevant  to  the  ESA  issues  previously 
discussed,  so  I  prefer  not  to  answer  it  here.  In  defense  of  my  lectures, 
however,  I  would  like  to  point  out  that  I  have  talked  about  this  issue  mainly 
during  my  almost  annual  debate  with  Dr.  Randall  Brown  of  DWR  before  a  Resource 
Sciences  class  dealing  with  the  environment  and  agriculture,  so  both  sides  of  the 
issues  are  discussed.  Please  note  also  that  I  would  never  claim  that 
"elimination  of  farming  there  would  have  no  economic  impact." 

10.  How  will  your  views  about  the  appropriateness  or  desirability  of  fanning  the 
San  Joaquin  Valley  affect  the  deliberations  of  the  recovery  team? 

Not  at  all.  Even  vf  the  recovery  plan  demonstrates  that  more  water  will  need  to 
be  allocated  in  order  to  assure  recovery  of  the  species  (and  please  note  the  if), 
it  is  highly  unlikely  that  the  recovery  team  will  make  any  recommendations  as  to 
where  that  water  should  come  from.  Such  a  decision  would  be  political,  not 
scientific.  Also  please  keep  in  mind  that  a  wide  spectrum  of  views  on  water 
issues  is  represented  on  the  recovery  team. 

11.  Is  there  any  point  at  which  the  economic  costs  of  saving  a  Delta  species 
would  outweigh  the  benefits  of  saving  it? 

Under  the  ESA,  the  answer  is  a  clear  "no,"  unless  The  Endangered  Species 
Committee  (the  God  Squad)  decides  otherwise.  Realistically,  I  don't  see  this 
becoming  an  issue  because  we  will  be  writing  a  plan  to  recover  multiple  species. 
In  effect,  the  recovery  plan,  if  adopted,  should  result  in  recovery  of  the 
estuarine  ecosystem,  including  recovery  of  striped  bass,  catfish,  and  Chinook 
salmon,  which  all  have  high  economic  value.  There  are  also  likely  to  be  benefits 
to  waterfowl  and  to  water  quality  for  urban  diverters. 
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I  hope  these  answers  are  satisfactory.  Thank  you  for  giving  me  the  opportunity 
to  respond  to  your  questions.  I  appreciate  your  concern. 

Sincerely, 


Peter  B.  Moyle 
Professor 

cc:  G.  Studds 

Delta  Native  Fishes  Recovery  Team 
G.  Thomas,  NHI 
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MAR  '6 1  .933 


Dr.  Peter  Moyle 
Department  of  Wildlife 

and  Fisheries  Biology  

University  of  California 
Davis,  California  9S616 

Dear  Dr .  Moyle : 

On  March  5,  1993,  the  delta  smelt  (Hvpomesxis  transpacificus)  was  added  to  the 
list  of  threatened  and  endangered  species  under  the  Endangered  Species  Act  of 
1973,  as  amended.   The  U.S.  Fish  and  Wildlife  Service's  (Service)  Pacific 
Regional  Office  has  the  responsibility  to  develop  a  recovery  plan  for  this 
species.   To  accomplish  this  task,  we  are  forming  the  Sacramento -San  Joaquin 
River  Delta  Recovery  Team  (Team) .   Although  the  role  of  each  Team  member  is 
advisory  in  nature,  the  Team's  recommendations  normally  guide  the  Service, 
other  Federal  agencies ,  and  state  governments  in  recovery  activities .   The 
Team  will  address  the  Delta  ecosystem  as  a  whole,  considering  the  population 
declines  of  other  native  fishes,  in  addition  to  the  delta  smelt,  that  may 
require  active  management  to  restore  sustainable  populations . 

We  understand  from  communication  with  Pete  Sorenson  of  the  Sacramento  Field 
Office ,  that  you  were  Invited  to  serve  on  the  proposed  Team  and  you  indicated 
your  willingness  to  serve.   This  confirms  your  selection  to  the  Team  as  Team 
Leader.   A  list  of  Team  members  is  enclosed  for  your  reference. 

Your  travel  expenses  for  Team  meetings  will  be  borne  by  the  Sacramento  Field 
Office.   We  have  also  enclosed  Information  on  Team  member  conduct  and 
responsibilities,  and  if  you  have  any  questions,  please  contact  Robert  Pine  of 
the  Sacramento  Field  Office  at  916-978-4866. 

We  look  forward  to  working  with  you  and  appreciate  your  assistance  In  the 
conservation  of  this  species . 

Sincerely, 

||*flV»ILPL&'!.-:^T 
Regional  Director 

Enclosures 


72-365  -  93  -  13 
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RECOVERY  TEAM  DESCRIPTION  AND  RESPONSIBILITIES 


1 .  DESCRIPTION 

A  recovery  team  provides  biological  advice  to  the  Pacific  Regional  Director. 
A  team  can  be  established  as  a  species-specific  recovery  team  or  as  a  group  or 
ecosystem- specific  recovery  team.   The  recovery  team  serves  only  in  an 
advisory  capacity  to  the  Service.   The  Regional  Director,  not  the  recovery 
team,  exercises  the  Service's  authority  and  responsibility  with  respect  to  all 
recovery  actions. 

2 .  RESPONSIBILITIES 

A  recovery  team  ma^  solely,  at  the  request  of  the  Regional  Director,  provide 
assistance  on  other  aspects  of  Service  responsibilities  toward  the  species 
(e.g.  section  7  consultation,  identification  of  critical  habitat,  and  research 
proposals).   In  consultation  with  the  Regional  Director,  the  team  also  may 
provide  requested  assistance  to  other  participating  agencies  but  if,  and  only 
if,  the  team  is  willing  to  do  so.   Should  the  team  provide  any  policy  analysis 
or  recommendations  the  recipient  must  be  cautioned  that  this  Information 
represents  the  team's  views,  not  necessarily  the  views  of  the  Service  or  any 
other  agency. 

A  recovery  team  also  may  inform  interested  parties  of  its  activities,  as  the 
team  considers  appropriate.   When  outside  contacts  occur,  the  team  must,  from 
the  beginning,  accurately  describe  its  relationship  to  the  Service. 

For  the  protection  of  recovery  team  members,  and  in  the  best  interests  of 
species  recovery,  the  recovery  team  should  be  mindful  of  a  number  of 
situations  that  it  should  avoid.   Specifically,  it  is  inappropriate  for  a 
recovery  team  to : 

o    Represent  itself  as  speaking  for  any  agency. 

o    Distribute  draft  plans.   The  Regional  Director  will  obc^in  the  views  of 
cooperators,  other  Federal  and  State  agencies,  and  the  public. 

o    Independently  implement  recovery  actions.   This  remains  the  job  of  the 

individual  cooperating  agencies,  although  recovery  teams  may  participate 
in  recovery  actions  with  the  approval  of  the  Regional  Director  and 
appropriate  officials  of  relevant  cooperating  agencies. 

o    Act  as  an  official  consulting  group  to  anyone  other  than  the  Regional 
Director  on  socio-economic,  political,  or  administrative  issues. 

o    Designate  critical  habitat  in  the  context  of  section  4  of  the  Endangered 
Species  Act.   This  is  the  responsibility  of  the  Secretary  of  the 
Interior.   The  team  may  be  requested,  or  may  volunteer,  to  identify  such 
habitat  for  the  Regional  Director. 
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o    Call  Co  the  attention  of  offending  parties  any  actions  it  Judges  to  be 
adverse  to  the  species.   This  is  the  responsibility  of  the  Secretary  of 
the  Interior  or  other  Federal  or  State  agencies,  as  appropriate.   The 
team  should  bring  any  such  actions  to  the  attention  of  the  Regional 
Director. 

o    Act  through  the  news  media,  conservation  organizations,  State  or  Federal 
legislators,  or  other  parties  to  influence  any  agency  decisions,  except 
in  so  far  as  the  Regional  Director  advises  them,  in  advance. 

o    Reallocate  agency  responsibilities  with  respect  to  the  assigned  species 
or  assign  responsibilities  beyond  those  approved  in  a  recovery  plan. 

o    Prepare  Environmental  Impact  Statements  or  accept  other  responsibilities 
outside  its  planning  assistance  roles  without  the  prior  concurrence  of 
the  Regional  Director. 

o    Lobby  for  fvinds  without  the  concurrence  of  the  Regional  Director. 

o    Interject  itself  in  litigation  or  regulatory  actions. 

o    Pressure  cooperating  agencies  to  accept  the  team's  viewpoint. 

o    Take  any  action  or  represent  any  concept,  either  as  individuals  or  as  a 
team,  that  would  adversely  affect  its  professional  integrity. 

These  rules  are  not  intended  to  limit  the  ability  of  individuals  to  perform 
duties  associated  with  their  usual  occupation,  but  are  only  intended  to  guide 
behavior  with  respect  to  their  roles  as  members  of  a  recovery  team. 

3.    FUNDING 

Although  salary,  per  diem,  and  travel  costs  assiciated  with  recovery  team 
activities  are  normally  borne  by  the  mfc::bcrs'  employing  agencies,  routine 
business  expenses  are  borne  by  the  Regional  Director.   The  Regional  Director 
has  the  discretion  of  also  furnishing  travel  and  related  funds  for  the  expense 
of  team  members.   Service  personnel  serving  on  a  recovery  team  are  supported 
by  their  own  station  funds.   Travel  expenses  of  consultants  on  team  business, 
clerical  and  drafting  services,  supplies,  consultants  on  team  business,  and 
other  special  services  for  team  business  are  funded  by  the  lead  Region. 
Observers,  however,  will  cover  their  own  expenses. 

If  the  team  leader  is  not  a  Federal  employee,  a  contract  or  purchase  order  may 
be  used  for  financing  routine  team  business.   This  agreement  can  remain  in 
force  as  long  as  necessary.   As  soon  as  it  is  determined  that  funds  are 
available  for  the  next  fiscal  year,  the  Regional  Director  will  provide  the 
team  leader,  in  writing,  with  an  allotment  available  to  support  the  team.   If 
the  team  leader  is  replaced  by  another  non-government  employee,  a  new 
agreement  must  be  prepared  and  signed  by  the  Regional  Director  and  newly 
appointed  team  leader. 
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SACRAMENTO -SAN  JOAQUIN  RIVER  DELTA  RECOVERY  TEAM 
as  of  March  20.  1993 


Team  Leader 


Dr.  Peter  Moyle 

Department  of  Wildlife  and  Fisheries  Biology 

University  of  California 

Davis,  CA  95616 

Phone:   916-752-6355 

Members 


Dale  Sweetnam 

California  Department  of  Fish  and  Game 

4001  N.  Wilson  Way 

Stockton,  CA  95205 

Phone:   209-942-6112 


Dr.  Jerry  J.  Smith 
3047  Baronscourt  Way 
San  Jose,  CA  95132 
Phone:   408-924-4855 


Dr.  Bruce  Herbold 

U.S.  Environmental  Protection  Agency 

75  Hawthorne  Street 

San  Francisco,  CA  94105-3901 

Phone:   415-744-1992 

Leo  Winternitz 

Department  of  Water  Resources 

Central  District 

3251  S  Street 

Sacramento,  CA  95816 

Phone:   916-445-7203 


Executive  Secretary 

Robert  Pine 

U.S.  Fish  and  Wildlife 

Service 

2800  Cottage  Way 

Rooms  E-1803  &  1823 

Sacramento,  CA  95825 

Phone:   916-978-4866 


Dr.  Larry  Brown 

U.S.  Geological  Survey 

2800  Cottage  Way,  Roo=  V-2234 

Sacramento,  CA  95825 

Phone:   916-978-4648 

Kenneth  M.  Lentz,  MP  780 
U.S.  Bureau  of  Reclamation 
2800  Cottage  Way 
Sacramento,  CA  95825-1846 
Phone:   916-978-4923 


Dr.  David  C.  Vanicek 
Department  of  Biological  Sciences 
California  State  University 
Sacramento,  CA  95819 
Phone:   916-278-6569 
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San  Joaquin  County  Resource  Conservation  District 


8577  East  FiirchiMB^.    SUcktM,  U   95205       (209)S1-2SB7 


EniMt  PMk«,  Prtti^ni 
Jgliin  Bt»i,  O'intUr,  Stcritarf 
(M<rt  Ctitmritri,  Oirt«t*r 
Jm  Fiirta^*,  Diricttr 
Clifford  KMttr,  Oirttttr 
Rilrk  LacclMtti,  Dir*et*r 
Mm  Hnk,  Diricttr 


August    S,     1993 


Congrsssman  Gerry  E.  Studds,  Chairman 

Subcommi ttes  on  Environment  and  Natural  Resources 

Ha-S'^S  Ford  House  Office  Bldg. 

Washington,  DC   80515-6234 


Congressman  Studds: 

Subject:   Additional  Testimony  -  Field  Hearing  -  Reauthorization  of 
Endangered  Species  Act  -  Held  in  Woodland,  CA  -  7/7/93 

The  San  Joaquin  County  Resource  Conservation  District  (RCD)  requests 
that  the  following  document  be  submitted  as  testimony.   It  describes 
problems  with  the  present  act  and  offers  recommendations  that  the  RCD 
believes  need  to  be  changed  before  the  Endangered  Species  Act  is  re- 
authorized. 


Sincerely, 


Ernest  Pombo 
President 


copy:   Congressman  Richard  Pombo 

California  Association  of  Resource  Conservation  Districts 
National  Association  of  Resource  Conservation  Districts 
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REAUTHORIZATION  OF  THE  ENDANGERED  SPECIES  ACT 

The  Endangered  Species  Act  of  1973  (P.L.  93-29S,  as  amended;  16  U.S.C.  1S31-1S43)  is  one 
of  the  nation's  most  powerful,  and  controversial,  environmental  laws.  Enacted  in  an  era  when 
environmental  activism  was  at  its  zenith,  the  law  was  intended  to  provide  a  means  to  protect 
ecosystems  that  serve  as  habitat  for  threatened  and  endangered  speaes  with  the  ultimate  goal  of 
conserving  those  species. 

The  Endangered  Species  Act  is  an  extremely  complex,  and  often  confiising,  law  subject  to 
broadly  divergent  mterpietations.  Even  those  charged  with  administering  the  law  oRen  find  it 
confiismg.  Permit  ai^lication,  critical  habitat  and  recovery  plan  review  involve  cumbersome 
and  time-consuming  processes. 

Complexity  and  Severity  of  tlie  Act 

The  Endangered  Species  Act  is  considered  to  be  the  most  severe  and  least  flexible  of  all 
envirxMimental  laws-primarily  because  of  the  absolute  terms  in  which  its  requirements  and 
prohibitions  are  written.  Ccmtiary  to  virtually  all  other  environmental  laws,  there  is  no 
flexibility  afforded  in  the  act's  proscriptions.  (For  example.  Section  7(a)(2)  states  that  "No 
federally  authorized  action  of  any  kind  may  jeopardize  the  continued  existence  of  a  listed 
speaes  or  adversely  modify  its  designated  critical  habitat.  Also,  Sections  3(19)  and  9(a)(1)(B) 
state  that  "No  person,  public  or  private,  may  'take'  a  listed  q)ecies.")  The  Fish  and  Wildlife 
Service,  the  federal  agency  charged  with  carrying  out  the  act,  has  aggressively  defined  "take* 
to  include  any  land-use  action  that  adversely  affects  habitat  and  has  the  effect  of  harming  a 
member  of  a  listed  qiecies  (See  SO  CF.R.  Sections  17.3,  17.31(a)).  Further,  any  citizen  can 
file  suit  under  the  act  to  halt  otherwise  legal  economic  activities  in  an  area. 

A  q)ecies  may  be  listed  as  endangered  or  threatened  due  to  one  or  more  of  five  fitctors: 
present  or  threatened  habitat  des^uction;  over-utilization;  disease  or  predatioo;  inadequacy  of 
existing  regulatory  mechanisms;  other  natural  or  man-made  Actors  threatening  a  species' 
existence.  The  act  requires  a  listing  to  be  made  solely  on  the  basis  of  sdentifK  dak-no 
consideration  may  be  given  to  the  economic  or  social  impacts  of  listing  a  speaes.  It  does, 
however,  take  economics  into  consideration  when  designating  critical  habitat  Permits  issued 
under  the  act  can  involve  the  control  of  taking  (harvesting,  hunting),  management  of  commerce 
involving  the  species  and  by-products,  habitat  management  and  restricting  the  use  of  pesticides 
in  areas  near  critical  habitat.  Any  of  these  activities  could  have  serious  economic  impacts  oo 
the  affected  communities  and  individuals. 

Definitions 

The  Endangered  Species  Act  uses  an  unorthodox  definition  of  the  term  species  that  can  be 
protected  under  its  auspices.  Not  only  are  true  biological  qiecies  included,  but  protection  can 
be  extended  to  subspecies  and,  for  vertebrate  species,  can  be  extended  to  "any  distinct 
population  segment. "  The  inclusion  of  subspecies  and  population  segments  has  created 
substantial  controversy  in  administering  the  law.  Differences  among  subspecies  can  range 
from  sharp  variations  in  size  and  color  to  those  so  subtle  that  only  a  trained  zoologist  can  make 
the  distinction.  Adding  to  the  confusion  is  the  bet  that  taxonomists-the  scientists  who  malce 
the  classifications-often  disagree  as  to  what  constitutes  a  species  or  subqwdes. 

Mocfa  1993 

National  Association  of  Conservation  Districts 

509  Capitol  Court.  N.E..  Washington,  OC  20002 
(202)  547.6223  /  FAX  (202)  547-6450 
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Critical  Habitat  and  Private  Property  Rights 

The  principal  threat  to  animal  and  plant  species  today  is  loss  of  habitat.  Many  endangered  or 
threatened  species  were  not  abundant  in  the  first  place,  and  most  occupy  highly  r^tricted 
ranges  and  specialized  habitats  that  have  shrunk  as  a  result  of  either  human  activities  or  natural 
events.   Often,  critical  habitat  for  endangered  and  threatened  species  is  in  conflict  with 
expanding  human  needs.  Private  land  owners  are  subject  to  staff  civil  penalties  for  modifying 
or  destroying  critical  habitat  for  endangered  species.  These  penalties  can  be  economically 
burdensome  to  the  land  owner,  or  may  prevent  an  individual  from  using  the  land  to  its  full 
economic  potential,  raising  questions  concerning  the  'taking'  of  private  property. 

Recoyery  Plans 

When  a  species,  subspecies  or  population  segment  is  listed,  a  recovery  plan  is  supposed  to  be 
developed  and  implemented.  The  plan  must  describe  the  site-specific  management  steps  that 
are  necessary  to  assure  the  survival  of  the  listed  species.   It  must  also  include  an  estimate  of 
the  time  and  costs  required  to  carry  out  these  activities.  Due  to  lack  of  resources,  however, 
recovery  plans  have  been  developeid  for  only  about  half  of  the  species  listed  in  the  U.S. 

Exemptions 

A  1978  amendment  to  the  act  was  intended  to  offer  relief  to  landowners  by  providing  authority 
for  exemptions  (from  altering  habitat,  or  'taking')  to  be  granted,  if  the  landowner  carries  out 
mitigation  and  enhancement  activities.  A  cabinet-level  Endangered  Species  Committee  may 
grant  an  exemption  only  if  five  of  the  seven  committee  members  find  that  the  benefits  of 
granting  an  exemption  clearly  outweigh  any  other  alternatives,  the  public  interest  is  served,  the 
action  has  regional  or  national  significance,  no  irreversible  commitments  have  been  made  and 
the  <^licant  pays  for  all  mitigation  and  enhancement  activities.  These  requirements 
effectively  exclude  smaller  landowners  ftom  meeting  the  requirements  to  obtain  an  exemption. 
Further,  the  committee,  which  is  not  a  scientific  panel,  has  reached  agreement  on  granting 
exemptions  only  twice  in  its  history.  Even  in  those  two  cases,  Congress  had  to  l^slatively 
waive  procedural  roadblocks  and  order  the  committee  to  meet 

Habitat  Conservation  Flans 

A  1982  amendment  to  the  act  was  also  intended  to  provide  relief  from  the  act's  requirements  in 
certain  cases.  By  developing  and  submitting  habitat  conservation  plans  to  the  Fish  and 
Wildlife  Service,  a  landowner  may  obtain  an  'incidental  take  permit.*  Such  a  permit  exempts 
the  landowner  from  penalties  for  'taking. '  In  the  few  cases  where  permits  have  been  issued- 
about  a  dozen-landowners  have  been  required  to  mitigate  their  actions  by  providing  habitat  for 
the  species,  usually  much  larger  acreages  than  were  developed  or  altered.  Generally  only 
landowners  with  considerable  resources-and  time-can  comply  with  these  conditions. 

Prelisting  Recovery 

Species  that  otherwise  qualify  for  listing  (Candidate  Species)  may  not  need  to  be  listed  if 
arrangements  have  been  made  to  reduce  the  threats  that  a  candidate  species  may  be  fadng  so 
that  listing  may  no  longer  be  necessary.  For  example,  a  cooperative  agreement  with  the  Fish 
and  WildUfe  Service  could  be  entered  into  by  individuals,  or  a  conservation  district,  to  erect  a 
fence  to  prevent  trampling  of  a  plant  by  livestock,  or  a  landowner  could  agree  to  control  soil 
erosion  to  protect  and  conserve  candidate  mussels. 
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NACD  Recommendatioiis  for  the  1993  Reauthorization  of  the  Endangered  Species  Act 

NACD  believes  that  protecting  and  conserving  the  diversity  of  plant  and  animal  species  is 
essential  to  maintaining  a  balanced  and  healthy  ecosystem.  NACD  beUcves  that  a 
comprehensive  abroach,  emphasizing  total  resource  management  will  ensw*  habitat 
protection  for  all  species  and  minimize  the  need  to  list  additional  species.  Protection  ot 
threatened  and  endangered  species  must  take  into  consideration  the  social  and  economic  values 
of  private  enterprise  and  respect  for  private  property  rights,  and  work  m  harmony  with  other 
environmental  laws.  Both  pubUc  and  private  lands  play  a  significant  role  m  ensuring  that  a 
healthy  biodiversity  is  maintained  across  all  ecosystems. 

In  the  sixth  reauthorization  of  the  Act,  Congress  should  reconcUe  the  needs  of  immunities, 

businesses  and  private  landowners  whose  activities  affect  the  habitat  of  threatened  or     

endangered  species.  NACD  urges  Congress  to  strike  a  balance  between  the  economic  needs 
and  pnvate  prroerty  rights  of  affected  individuals  and  communities,  and  the  ecological  and 
habitat  needs  of  threatened  and  endangered  spedes.  Specifically,  NACD  recommends: 

•  Listing  of  threatened  and  endangered  species  should  be  based  solely  upon 
the  best  scientific  and  commercial  data  available.  NACD  supports  the 
Society  of  American  Foresters  recommendation  that  a  proposal  to  list  should 
be  referred  to  an  indqwident  Select  Biological  Committee  (SBQ  comprised 
of  federal  and  state  government,  and  private  sector  scientists  who  are  not 
involved  with  federal  agency  listing  activities. 

■  Recovery  plans  should  address  the  physical  and  biological  feasibility, 
economic  efficiency,  economic  equity,  social  and  culhiral  acceptability  and 
operational  practicality  of  recovery  plan  actions.  Such  plans  should  provide 
clearly  defined  goals  and  objectives,  and  alternative  recovery  options.  The 
affected  public  should  be  involved  in  the  development  of  recovery  plans 
from  the  outset.  Further,  no  action  pertaining  to  recovery  plans  should  be 
permitted  until  full  public  review  of  the  implementation  procedures  for  the 
pn^osed  plan  has  taken  place. 

■  Provide  that,  prior  to  the  implementation  of  any  threatened  or  endangered 
species  recovery  plan,  or  designation  of  Critical  Habitat,  an  economic 
impact  analysis  must  be  conducted  to  determine  if  such  actions  will  result  in 
adverse  economic  impacts  on  the  local  landowners  and  community.  Such 
economic  impact  analysis  should  be  subject  to  full  public  disclosure  and 
review. 

•  Species  recovery  on  private  lands  is  a  public  responsibility.  Landowner 
responsibilities  concerning  the  avoidance  of  "lake"  must  be  dearly  stated  in 
the  law. 
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■  Private  landowners  who  surrender  control  of  their  lands  for  the  purpose  of 
protecting  threatened  or  endangered  species  should  be  reimbursed  for 
economic  losses  incurred.   Funds  from  the  Land  and  Water  Conservation 
Fund,  already  authorized  for  use  in  acquiring  Critical  Habitat,  should  be 
authorized  for  use  in  actjuiring  easements  to  compensate  landowners  for  the 
loss  of  land-use  options  incurred  as  the  result  of  implementation  of  a 
recovery  plan,  or  as  the  result  of  designation  of  Critical  Habitat. 


■  All  actions  regarding  recovery  plans  or  designation  of  Critical  Habitat 
should  be  coordinated  by,  and  take  into  consideration  the  impact  on,  all 
entities  involved  in  the  management  of  the  affected  area,  including,  but  not 
limited  to,  federal  and  state  land  management  agencies  and  private  property 
holders. 


■  The  costly  and  time  consuming  process  of  developing  a  'habitat 
conservation  plan*  in  order  to  ^)ply  for  an  'incidental  take'  permit  should 
be  streamlined. 


■  Adequate  financial  and  technical  assistance  should  be  available  to  help 
landowners  and  land  managers  comply  with  the  provisions.  Such  assistance 
should  be  utilized  to  help  minimize  the  economic  disruption  to  communities, 
businesses  and  individuals  affected  by  threatened  endangered  species 
listings,  designation  of  Critical  Habitat  and  implementation  of  recovery 
plans. 


■  Emphasis  should  be  placed  on  increasing  information  and  education  efforts 
and  public  involvement  in  carrying  out  the  act.  Increasing  public  awareness 
regarding  the  need  for,  and  value  of,  habitat  protectim  and  species 
biodiversity  will  help  to  ensure  successful  implementation  of  the  act 


■  Adequate  statutory  language  and  funds  should  be  provided  for  efforts  to 
recover  Candidate  Species  to  preclude  the  need  for  listing.  Where 
opportunities  exist,  the  Fish  and  Wildlife  Service  is  urged  to  enter  into 
agreements  with  conservation  districts,  landowners  and  other  appropriate 
entities  to  assist  in  the  protection  of  Candidate  Species. 


■  Petitioners  requesting  designation  shall  be  responsible  for  all  costs 
incurred  for  studies  performed  to  determine  if  designation  is  appropriate  if, 
upon  completion,  designation  is  not  proven  appropriate. 


"  Studies  showing  need  for  designation  must  have  'peer  review'  by  private 
sector  and  qualified  university  biologists. 
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July  7,  1993 


The  Honorable  Gerry  E.  Studds 

Chairman 

US  House  of  Representatives 

Subcommittee  on  Environment  &  Natural  Resources 

H2-545  Ford  House  Office  Building 

Washington,  DC.  20515-6234 

SUBJECT:   Reform  of  die  Federal  Endangered  Species  Act  ^ 

Dear  Chairman  Studds: 

The  organizations  listed  below  support  responsible  changes  in  the  federal  Endangered  Species 
Act  (ESA)  which  is  scheduled  for  reauthorization  in  1993. 

In  recent  years,  the  inflexibility  of  the  ESA  has  taken  a  significant  human  toll  in  terms  of  lost 
jobs  and  businesses    This  has  contributed  to  the  perception  that  California  is  no  longer  a 
place  in  which  to  locate,  or  operate,  a  business    A  variety  of  federally  listed  species, 
including  the  spotted  owl,  the  Stephens  kangaroo  rat,  the  fringe-toed  lizard  and  the 
gnatcatcher,  have  all  played  a  role  in  this  growing  problem 

In  addition,  protective  measures  being  taken  for  the  winter-run  Chinook  salmon  have  already 
resulted  in  the  loss  of  cntically  important  water  supplies  on  many  acres  of  prime  agricultural 
land  in  California  and  now  threatens  to  bankrupt  already  fragile  local  economies  in  the  state. 
Now,  as  a  consequence  of  the  listing  of  the  Delta  smelt,  the  water  supply  used  by 
approximately  20  million  Califomians  in  their  homes  and  businesses  and  on  their  farms,  as 
well  as  the  additional  loss  of  tens  of  thousands  of  jobs,  is  threatened 

Nor  has  the  ESA  been  wholly  successful  for  the  plant  and  animal  species  we  seek  to  protect. 
Twenty  years'  experience  has  proven  that  fatal  flaws  in  the  process  of  listing  a  species, 
designating  a  critical  habitat  and  adopting  a  recovery  plan  have  too  often  precluded  broad- 
based  and  comprehensive  approaches  that  would  more  effectively  resolve  these  environmental 
issues 

Reform  of  the  ESA  is  one  of  the  most  important  legislative  issues  confronting  our  social  and 
economic  institutions 

The  signatory  organizations  support  reasonable  reforms  to  the  Endangered  Species  Act, 
reforms  that  will  create  a  balance  between  the  worthy  goal  of  protecting  threatened  and 
endangered  species  and  providing  for  the  well-being  of  our  citizens  and  our  economy 
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Page  Two 

The  amendments  proposed  by  our  coalition  are  intended  to  "open  up"  all  parts  of  the 
endangered  species  listing  process  to  public  participation  at  the  earliest  stages    For  far  too 
long,  that  process  has  been  conducted  behind  closed  bureaucratic  doors,  with  public 
participation  occurring  only  in  the  final  stages    In  addition,  our  proposed  amendments  are 
intended  to  make  decision-makers  cognizant  of  the  economic  and  social  consequences  that 
may  result  from  their  decisions 

We  seek  to  bring  balance  to  a  statute  which  now  suffers  from  a  severe  imbalance,  and  to 
insure  the  fullest  possible  range  of  scientific,  economic  and  social  information  is  available  for 
consideration  when  formulating  possible  protection  measures 

We  urge  your  support  of  the  reforms  to  the  ESA  listed  in  the  attached  memorandum  and  of 
other  similar  reforms  that  will  bring  balance  to  the  Act 


Sincerely, 

Agricultural  Council  of  California 

Associated  California  Loggers 

Association  of  California  Water  Agencies 

A.  Teichert  &  Son,  Inc 

Bay  Planning  Coalition 

Building  Industry  Association  of  Southern 

California 
Calcot,  Ltd 

California  Association  of  Realtors 
California  Association  of  Winegrape 

Growers 
California  Building  Industry  Association 
California  Business  Properties  Association 
California  Cattlemen's  Association 
California  Central  Valley  Flood  Control 

Association 
California  Chamber  of  Commerce 
California  Cotton  Ginners  Association 
California  Cotton  Growers  Association 
California  Farm  Bureau  Federation 
California  Fertilizer  Association 
California  Forestry  Association 
California  Milk  Producers 
California  Mining  Association 
California  Rice  Industry  Association 


California  Tomato  Growers  Association 

Central  Valley  Water  Project  Association 

Citizens  Energy  Alliance 

Colusa  County  Chamber  of  Commerce 

East  Valley  Water  District 

EL  Yeager  Construction  Company,  Inc. 

Forest  Landowners  of  California 

Glenn-Colusa  Irrigation  District 

Governmental  Affairs  Council 

Greater  San  Diego  Chamber  of  Commerce 

Greater  Stockton  Chamber  of  Commerce 

Indio  Chamber  of  Commerce 

Lumber  Merchants  Association 

Modoc  County  Chamber  of  Commerce 

Red  Bluff-Tehama  County  Chamber  of 

Commerce 
Regional  Council  of  Rural  Counties 
Sacramento  Metropolitan  Chamber  of 

Commerce 
San  Jose  Metropolitan  Chamber  of 

Commerce 
State  Water  Contractors 
Western  Growers  Association 
Western  States  Petroleum  Association 


Enclosure 

cc:    Committee  Members 
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Endanfcred    Species  Act  Reform  Proposals: 

1.  Improved  Public  Notice  and  Participation 

problem:         At  present,  the  provision  of  notice  regarding  the  receipt  of  petitions  to 
list  species  is  haphazard.    Frequently,  there  is  no  notice  of  the  receipt  of 
a  petition  until  publication  in  the  Federal  Register  of  the  90  day  notice 
required  under  Section  3  of  the  Endangered   Species  Act  (ESA). 
Similarly,  there  is  essentially  no  public  participation  provided  for  in  the 
development   of  status  review  reports.    Such  reports  currently  are 
developed  in  secret  by  specially  appointed  individuals  who  may  be 
biased  in  favor  of  a  listing.   Further,  no  public  participation  exists  with 
respect  to  the  development  of  recovery  plans  even  though  such  plans 
may  have  an  enormous  impact  upon  local  or  regional  economies. 

Solution:         Provisions  should  be  added  to  the  ESA  which  require  timely  public 
notice  to  be  given  regarding  the  receipt  of  listing  petitions,  the 
formation  and  work  product  of  status  review  panels,  the  expected  direct 
and  indirect  economic  impacts  of  proposed  designations  of  critical 
habitat  and  the  intention  to  develop  a  recovery  plan.   In  addition, 
provisions  should  be  added  to  the  ESA  to  require  public  participation   in 
the  review  of  a  petition  to  list,  the  development  of  a  sutus  report,  the 
proposed  designation  of  critical  habitat  and  the  formation  of  recovery 
plans. 

2.  Simuiianeouj.   Designation   of  Critical  Habitat 

Problem:         While  the  law  allows  designation  of  critical  habitat  simultaneously  with 
the  listing  of  a  species,  it  imposes  no  such  requirement.     In  practice,  the 
length)  dela\  between  the  listing  of  a  species  and  the  designation  of 
cniicaj  habii!at  has  resulted  in  placing  the  prospective  protected  species 
under  continued,  and  sometimes  increased  jeopardy.    Such  delays  not 
on]>  reduce  the  likelihood  of  recovery  for  the  affected  species  but  also 
can  increase  the  future  costs  of  recovery.    Additionalls .  no  social  and 
economic  information  is  allowed  with  respect  to  the  decision  of  whether 
or  not  a  species  should  be  listed     Under  existing  law.  social  and 
economic  considerations   must  be  evaluated  when  cntical  habitat  is 
designated.    If  the  listing  decision  and  the  designation  of  habitat  were 
simuluneous.  the  decision  whether  to  list  would  still  be  based  only  upon 
science,  but  the  impact  upon  the  public,  and  on  jobs  and  other  economic 
activity,  could  be  ameliorated    by  a  more  accurate  and  timely  critical 
habitat  designation. 

golution:         The  designation  of  cntical  habitat  should  be  required  to  be  simultaneous 
with  the  decision  to  list  a  species 
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3.  The  Term  •Best  Scientific  and  Commercia]  Data"  Should  be  Sperificallv  Defined. 

£D^2l£m:         Current  law  requires  that  a  listing  decision  be  made  *aolely'on  the  basis 
of  the  best  scientific  and  commercial  dau  available.    Unfonunately,  die 
current  Act  provides  no  guidance  as  to  what  *best  scientific  data'  means 
or  what  "commercial  data"  are.   As  a  consequence,  the  listing  process 
has  become  sloppy,  with  ill-considered  and  unreviewed  statistical 
conclusions  frequently  given  equal  weight  with  the  results  of  carefully 
monitored,  rigorous  scientific  study  programs. 

Solution:         Minimum  standards  should  be  set  for  determining  the  best  scientific  and 
commercial  data  available. 

4.  Establishment    of  a  Peer  Review  Process 

Problem:         The  endangered   species  process  currently  makes  no  provision  for  peer 
review.  The  result  is  that  decisions  to  list,  to  designate  critical  habitat 
or  to  develop  particular  recovery  measures  may  be  based  upon 
unsupported   assumptions,  findings  or  conclusions.    It  is  not  uncommon 
for  regulator)  programs  that  are  highly  science-based  to  include  a  formal 
peer  review  process  which  involves  expertise  from  the  private  sector  to 
maintain  the  objectivity  of  agency  scientists.    The  ESA  currently  includes 
no  such  process  and  should  be  amended  to  provide  one. 

Solution:         A  peer  review  process  should  be  established  both  within  and  outside  of 
government  to  ensure  that  the  best  verifiable  scientific  and  commercial 
data  is  available  to.  and  being  used  in,  the  status  review  process,  listing 
decisions,  the  designations  of  critical  habitat  and  the  formulation  of 
recover)  plans 

5.  Expansion  of  Habitat  Conservation  Planning 

Problem:         The  ESA  currently  provides  that  habitat  conservation  plans  may  be 

developed  onl>  for  listed  species.    In  addition,  the  ESA  docs  not  appear 
to  contemplate    the  development   of  multi-species  habitat  conservation 
plans  (HCPs).    This  places  a  chilling  effect  on  any  incentives  to  create 
larger  biological  preserves  pnor  to  a  listing,  which  could  prevent  the 
eventual  need  to  list.   Persons  making  investment  decisions  with  public 
or  private  funds  need  assurances  that  monies  spent  in  advance  of  a 
project  for  these  large  preserves  will  be  counted  as  mitigation  later. 
Both  of  these  oversights  should  be  corrected  to  make  habiut 
conservation  planning  relevant  for  multiple  listed  and  unlisted  species 
which  ma>  subsequently  affect  a  project.    Further,  the  ESA  should 
recognize  that  projects  which  are  multi-phased  and  which  provide  up- 
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front  miugation  for  known  and  potential  threatened  or  endangered 
species  require  assurance  that  future  Ustings  will  not  jeopardize  the 
completion  and ''or  operation  of  the  project. 

^lution:        The  ESA  should  be  amended  to  provide  that  HCPs  may  be  developed 
for  multiple  species,  for  unlisted  as  well  as  listed  species,  and  that  the 
development  of  such  a  plan  precludes  an  obligation  to  comply  with 
additional  mitigation  measures  directed  to  q>ecies  covered  by  the  plan. 

Linkage  Between  Critical  Habitat   and  "Take"  Provisions  of  the  Act- 
Problem:         Existing  provisions  of  the  ESA  require  the  consideration  of  economic 
and  social  factors  in  the  development  of  designated  critical  habitat. 
Thus,  for  social  and  economic  reasons,  critical  habitat  may  be 
designated  more  narrowly  than  it  would  be  if  such  considerations  were 
absent.    In  the  face  of  such  careful  balancing,  however,  the  "take" 
provisions  of  the  ESA  completely  disregard  economic  and  social  factors, 
even  when  the  "take"  is  incidental  and  occurs  outside  of  a  designated 
chucal  habitat  area.    If  a  take  occurs  in  such  circumstances,  there 
appears  to  be  little,  if  any.  justification  for  making  the  take  actionable. 
If  a  hght  of  action  to  proceed  against  the  perpetrator  of  the  incidental 
take  is  retained  however,  the  ESA  should  require  a  balancing  of  the 
effect  of  the  incidental  take  against  the  economic  and  social  benefit  of 
the  activity  which  results  in  the  take  to  avoid  economic  disruption  and 
hardship  to  individuals  and  local  communities. 

Solution:         The  provisions  of  the  ESA  should  be  amended  to  provide  linkage 

between  the  designation  of  critical  habitat  and  the  incidental  take  of 
hsted  species  outside  of  designated  critical  habitat  areas.    Alternatively, 
application  of  the  incidental  take  provisions  of  the  ESA  should  be 
subject  to  a  social  and  economic  evaluation. 

Focusinp  Mitipaiion  Measures  on  Withdrawn  Federal  Lands 

Problem:         Tens  of  millions  of  federal  acres  have  been  withdrawn  from  any  human 
activitv  that  would  interfere  with  natural  habitat.    These  wilderness  areas 
and-  others  similarly  designated  should  be  the  primary  lands  used  to 
manage  the  preservation  and  recovery  of  listed  species.   The  potential 
use  of  such  lands  for  these  purposes  should  be  exhausted  before 
proscriptive  programs  are  applied  to  multiple-use  public  lands  and  to 
pnvate.  local,  or  state  properties. 

Solution:         Mitigation  pnonties  should  be  established  which  place  the  highest 
priority  for  mitigation  measures  on  public  lands  which  have  been 
withdrawn  from  multiple  use. 
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8.  Consideration   of  Direct  and  Indireci  Social.  Ecnnomic  and  Hnvironmenta]    Costs 
in  the  Dcvelopmem   of  Recovery  Plans. 

Problem:         The  ESA  currently  provides  that  the  "cost' of  recovery  measures  must  be 
considered  in  the  development  of  a  recovery  plan.    Congress  should 
clarify  that  the  term  "cost"  used  in  this  provision  of  the  ESA  includes  the 
direct  and  indirect  social  and  economic  costs  which  may  result  from  a 
recovery  measure.    Further,  adoption  of  a  recovery  plan  may  often 
produce  undesirable  effects  on  other  species--in  effect,  pitting  one 
species  against  anothcr-which  should  be  explicitly  suted  and  duly 
considered  in  any  contemplated    recovery  plan,  arid  avoided  where 
possible. 

SfiMiflD:         The  ESA  should  be  amended  to  explicitly  require  consideration  of  direct 
and  indirect  social,  economic  and  environmental   costs  in  the 
development  of  recovery  plans. 

9.  Protection   Aeainst  the  Uncompensated    Taking  of  Propenv 

Problem:         While  the  ESA  is  primarily  aimed  at  restricting  federal  activities  that 

interfere  with  threatened    or  endangered   species,  application  of  the  ESA 
has  directly  harmed  the  ability  of  state  and  local  governments  and 
private  landowners  to  place  their  lands  into  productive  use. 

Soluiion:         The  ESA  should  be  amended  expressly  to  reaffirm  Fifth  Amendment 
protections  against  the  uncompensated    taking  of  private  propeny  and 
water  rights  and  to  suppon  the  establishment   of  voluntary  rental 
agreements  with  property  owners  to  protect  habitat;  and  to  allou  state 
and  local  public  agencies  to  sue  on  behalf  of  their  customers  for  the 
diminution  of  value  in  property  because  of  proscriptions  developed 
under  the  terms  of  the  ESA. 


10.       Equa!  Righis  to  Judicial  Review. 

Problem:         Currently,  the  ESA  provides  for  judicial  review  by  the  federal  district 

couns  of  actions  brought  by  citizens  who  are  aggrieved  b>  the  denial  of 
a  petition  to  list  or  the  deferral  of  a  listing.   No  equivalent  access  to  the 
courts  is  provided  for  those  aggrieved  by  the  listing  of  a  species.    This 
apparent  oversight  should  be  corrected. 

Solution:         The  ESA  should  be  amended  to  provide  equal  access  to  the  courts  for 
those  who  challenge  the  listing  of  a  species. 
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11.       Removing  Bias  from  the  ListinE  Procg«;<; 

EmbklD:         Currently,  the  same  administrative  staff  which  internally  recommends  t 
listing  also  oversees  the  only  public  hearing  authorized  by  the  ESA. 
Agency  staff  are  not  required,  as  part  of  such  a  hearing,  to  defend  the 
evidence  upon  which  they  seek  to  rely;  nor  are  they  obliged  to  recognize 
the  existence  of  contrary  evidence  indicating  Lhat  no  listing  is 
appropnate      It  violates  basic  fairness  to  have  the  same  agency  act  as 
judge,  prosecutor  and  jury. 

SfiLmcn  The  ESA  should  be  amended  to  provide  that  recommendations 

regarding  the  listing  of  a  species  shall  be  made  by  an  administrative  law 
judge  or  appointed  commission,  following  a  noticed  evidentiary  hearing. 
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Geny  R  Studds,  Chairman 

U.S.  House  of  Representatives 

Subcommittee  on  Environment  &  Natural  Resources 

H2-545  Ford  HOB 

Washington,  DC   20515-6234 

Re:     Proposals  for  Amendment  of  the  Federal  Endangered  Species  Act 


Dear  Congressman  Studds: 

Per  your  request  to  the  public  in  the  Congressional  Subcommittee  Hearing 
in  Woodland,  California  on  July  7  which  we  attended,  we  are  enclosing  a  list  of 
suggested  amendments  to  the  federal  Endangered  Species  Act  for  your  consideration. 
Please  include  these  proposed  amendments  in  legislation  reauthorizing  and  amending 
the  Act 

We  represent  a  diverse  array  of  clients,  including  manufacturers,  developers, 
investors,  farmers,  livestock  ranchers,  wildlife  conservation  organizations,  etc.  who  have 
substantial  concerns  about  the  federal  Endangered  Species  Act  and  how  it  is  being 
implemented. 

As  the  attached  enclosure  demonstrates,  Califomians  from  all  walks  of  life, 
mote  than  anyone  else  in  the  nation,  are  adversely  impacted  by  federal  endangered 
species  listing  decisions. 

The     following     proposed     amendments     derive     from     a     host     of 
recommendations  we  have  reviewed  over  the  past  18  months  and  commence  with  a  few 
original  suggestions  of  our  own.  We  have  also  specifically  included  several  suggestions 
for  which  Congressman  Vic  Fazio  and  many  others  have  previously  voiced  support 
Please  give  serious  consideration  to  the  following: 


2710  Gateway 
Oaks  Drive 
Suite  300  South 
Sacramento.  CA 
9S833-3S0S 
916.9U.6620 
llu:92S.1127 


1.  Limitations  Upon  Civil  Penalties.  Presently,  the  federal  Endangered 
Species  Act  (ESA)  allows  the  Secretary  of  the  Interior  (Secretary)  to  impose  civil 
penalties  of  up  to  $10,000  for  each  violation  of  ESA.     Additional^,  penons  who 
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knowingly  violate  ESA  are  subject  to  criminal  penalties  of  up  to  one  year  in  jail  and 
up  to  $20,000  in  fines. 

The  potentially  unlimited  civil  liability  under  ESA  should  be  brought  in 
line  with  its  criminal  fine  provisions  which  have  a  cap  upon  liabiUty.  This  is  particularly 
important  in  the  event  of  the  "take"  of  minute  or  inconspicuous  species  which  may 
locally  be  present  in  large  numbers.  For  example,  many  listed  and  proposed-to-be- 
listed  invertebrate  (i.e.  fairy  shrimp)  and  plant  species  are  quite  small.  The  result  is 
that  inadvertent  destruction  of  a  single  habitat  feature  (i.e.  seasonal  wetland)  no  larger 
than  a  desk-top  could  result  in  the  "take"  of  hundreds,  possibly  thousands,  of  individuals 
of  such  species.  Potential  liability  could  range  into  the  millions,  possibly  tens  of 
millions,  of  dollars.  Use  of  ESA  in  this  manner  does  not  appear  to  be  within  the  intent 
of  its  framers  who  were  focusing  on  large  vertebrate  species  preservation  (i.e.  grizzly 
bears,  bald  eagles,  alligators,  etc.) 

The  solution  would  be  to  place  a  reasonable  upper  limit  on  potential  civil 
liability,  such  as  $50,000  to  $75,000,  or  to  relax  take  prohibitions  as  they  apply  to 
invertebrates  --  especially  minute,  little  known  species  (i.e.  the  1-5  mm  fairy  shrimp). 

2.  Prohibit  Uncompensated  Takings  of  Propertv.  ESA  seeks  to  regulate 
the  illegal  "taking"  of  listed  threatened  or  endangered  species.  The  Act,  however, 
largely  overlooks  the  fact  that  mitigation  requirements  to  avoid  the  "taking"  of  listed 
species  often  result  in  an  uncompensated  "taking"  of  real  property  as  prohibited  by  the 
Fifth  Amendment  to  the  U.S.  Constitution  when  a  property  owner  becomes  deprived 
of  viable  economic  uses  of  property.  No  specific  provisions  exist  in  ESA  to  address  this 
ironic  taking  of  species  versus  taking  of  property  dilemma. 

A  solution  might  be  to  have  ESA  amended  to  expressly  recognize  and 
incorporate  Fifth  Amendment  protections  against  the  uncompensated  taking  of  property 
(including  real  estate,  water  rights,  and  other  similar  attributes)  and  to  establish  a 
mechanism  by  which  property  owners  would  be  paid  for  any  substantial  diminution  of 
value.  While  private  property  owners  already  have  some  rights  in  this  area  to  sue  for 
compensation,  ESA  should  be  amended  to  affirm  private  property  rights  and  to  allow 
public  and  quasi-public  agencies  to  sue  on  behalf  of  their  customers  or  members  for 
diminution  of  value  to  property  as  well. 


3-        Equal  Access  to  Judicial  Review.   At  present,  ESA  only  provides  for 
judicial  review  of  actions  by  the  Secretary  or  agency  personnel  which  result  in  the 

Gcoige  T.  KaBBcrer,  Em|. 
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denial  of  a  petition  to  list  or  the  deferral  of  a  listing.  ESA  does  not  provide  equal 
access  to  the  courts  for  persons  aggrieved  by  unnecessary/unsubstantiated  petitions  or 
agency  decisions  to  list  species. 

ESA  should  be  amended  to  provide  equal  access  to  the  courts  for  those 
who  challenge  the  biological  integrity  of  proposed  listings  of  species  and/or  to  provide 
for  an  abbreviated  de-listing  process  when  a  biologically  unsound  or  inappropriate  listing 
can  be  demonstrated  by  substantial  evidence. 

4.  Unfair  Financial  Burden  Upon  the  Regulated  Sector.  Currently, 
when  a  species  is  petitioned  and  thereafter  proposed  for  listing,  persons  within  the 
potentially  regulated  sector  (private  property  owners,  public  agencies,  etc.)  have  only 
one  very-expensive  option  to  question  the  listing.  Because  ESA  requires  that  decisions 
to  list  a  species  be  grounded  solely  upon  biological  information,  the  only  way  to 
question  a  proposed  listing  is  by  biological  surveys,  research  and  analysis.  To  obtain 
credible,  persuasive  data,  members  of  the  potentially  regulated  sector  must  engage  the 
expert  advice  of  biological  consultanU.  The  accumulation  of  data  necessary  to  make 
a  persuasive  case  often  requires  months  and  sometimes  a  year  or  more  to  prepare. 
High-quality  biological  consultants  are  very  expensive  to  retain  and  biological  research 
often  involves  highly-technical  instrumentation  and  field  and  laboratory  analysis,  aerial 
reconnaissance,  and  extensive  ground  surveys.  However,  without  this  additional 
research,  currently  under-staffed  and  under-funded  federal  resource  agencies  which  lack 
the  resources  to  adequately  research  the  merits  of  proposed  listings  of  species,  would 
often  be  acting  in  a  vacuum.  This  means  that  often  the  only  way  to  determine  the 
true  biological  merits  of  a  proposed  listing  is  for  the  regulated  sector  to  engage  its  own 
biologisU  and  conduct  extensive,  typically  very-expensive,  biological  research.  In  effect, 
those  potentially  impacted  by  a  listing  are  required  under  ESA  today  to  do  the  work 
of  the  federal  agency,  at  no  charge  to  the  federal  agency,  in  order  to  obtain  a  just 
result 

To  resolve  this  gross  inequity  and  hardship  upon  the  regulated  sector, 
additional  federal  funding  must  be  appropriated  to  adequately  administer  the  directives 
of  ESA  ~  to  adequately  determine  which  species  truly  merit  listing  and  to  determine 
how  best  to  protect  them.  Because  the  protection  of  endangered  species  under  ESA 
was  promulgated  for,  and  at  behest  of,  the  tax-paying  public  at  large,  it  is  only  equitable 
that  ESA  be  amended  to  require  that  the  citizens  of  the  United  States,  who  all  derive 
benefits  from  the  implementation  of  ESA  be  the  ones  to  rightfully  pay  the  bill  to 
guarantee  that  "good  science"  is  the  foundation  of  all  listing  decisions.  Whenever 
members  of  the  regulated  sector  can  demonstrate  that  inadequate  or  inaccurate 
information  exists  upon  which  to  make  a  sound  listing  decision,  they  should  be  able  to 
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access  public  funding  to  finance  the  expenses  of  obtaining  adequate  information  from 
independent,  objective  biological  consultants. 

5.  Expressly  Define  Best  Scientific  and  Commercial  Data.  ESA  contains 
a  mandate  that  listing  decisions  be  made  solely  on  the  basis  of  the  "best  scientific  and 
commercial  data  available."  However,  the  Act  contains  no  clear  definition  of  just  what 
is  the  "best  scientific  data,"  or  "commercial  data,"  or  just  what  "available"  means. 
Without  clear  guidance  in  these  areas,  listing  decisions  can  easily  be  made  upon  a 
decided  lack  of  information,  unpublished  research,  mere  sUtistical  conclusions, 
unverified  scientific  procedures,  or  really  any  type  of  analysis  that  the  Bureau  of  the 
Interior  wishes  to  engage  (or  not  to  engage)  in. 

Specific  criteria  should  be  included  in  ESA  to  adequately  define  what  is 
the  "best  scientific  and  commercial  data  available"  so  that  minimum  standards  for  the 
quality  and  quantity  of  research  necessary  to  justify  a  listing  decision  is  performed. 
Subjective  interpretation  by  federal  agencies  should  be  minimized  and  data  should  be 
subjected  to  a  standard  akin  to  the  "clear  and  convincing"  evidence  standard  required 
in  judicial  and  other  agency  decision-making. 

6.  Establishment  of  a  Peer-Review  Process.  In  addition  to  the  lack  of 
a  clear  standard  to  define  "best  scientific  and  commercial  data  available,"  no  peer- 
review  process  currently  exists  in  ESA  by  which  to  determine  the  biological  integrity  of 
information  upon  which  listing  decisions  are  based.  A  great  many  other  science-based 
agency  and  private  decisions  include  a  formal,  independent,  and  objective  peer-review 
process  prior  to  such  decision-making. 

ESA  should  be  amended  to  include  the  establishment  of  a  cross-sector 
commission  of  the  best  scientific  minds  who  would  make  an  independent  review,  when 
so  requested,  of  the  biological  data  and  process  used  to  list  a  species.  This  same 
public-private  commission  should  also  be  available  to  review  species  status,  designations 
of  critical  habitat  and  the  formulation  of  recovery  plans,  in  addition  to  listing  decisions. 

7-  Remove  Potential  Bias  From  the  Listing  Process.  Currently  under 
ESA,  the  same  agency  staff  which  collects,  reviews,  and  internally  recommends  a 
decision  upon  data  for  a  listing,  also  conducts  the  only  public  hearings  provided  under 
ESA  to  review  the  integrity  of  the  data  upon  which  listing  decisions  are  made.  ESA 
currently  does  not  require  agency  staff  to  defend  evidence  upon  which  they  seek  to  rely 
or  to  recognize  and  adequately  consider  the  existence  or  substance  of  contrary  evidence 
which  may  indicate  that  no  listing  is  justified.  There  simply  are  no  checks  and  balances 
in  the  system  to  guarantee  adequate  Constitutional  Due  Process  requirements  for  a  fair 
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and  objective  review  and  hearing  when  the  same  agency  acts  as  judge,  prosecutor,  and 
jury  under  ESA. 

ESA  should  be  amended  to  require  that  aU  relevant  data  be  recognized  and 
adequately  considered,  that  regulatory  decisions  be  made  by  an  independent 
administrative  law  judge  or  blue-ribbon  commission,  and  only  after  duly-noticed  and 
formally  conducted  evidentiary  hearings  which  involve  the  public. 


8.  Simultaneous  Designation  of  Critical  Habitat  and  Listing  Decision. 
ESA  currently  allows  the  designation  of  critical  habitat  simultaneously  with  decisions 
to  list  species,  but  does  not  require  such  action.  While  this  may  not  pose  a  problem 
in  theory,  in  practice  the  implementation  of  ESA  has  typically  resulted  in  very  lengthy 
delays  between  the  listing  of  a  species  and  the  designation  of  critical  habitat,  when 
critical  habitat  has  been  designated  at  all.  Such  delays  cause  great  uncertainty  about 
the  potential  impacts  upon  property  owners  (private  and  public),  can  paralyze  business 
decision-making,  and  serve  to  limit  economic  opportunities  and  the  provision  of  goods, 
services  and  infrastructure  to  the  public. 

Furthermore,  whereas  social  and  economic  information  are  disallowed  by 
ESA  with  respect  to  species  listing  decisions;  social  and  economic  considerations  are 
allowed  to  be  evaluated  under  ESA  when  critical  habitat  is  designated. 

To  reduce  the  substantial  uncertainty  caused  by  this  dichotomy  and  to  allow 
a  broader  range  of  information  to  come  to  bear  upon  these  far-ranging  decisions,  the 
process  of  designating  critical  habitat  should  be  required  to  occur  under  ESA 
simultaneously  with  a  decision  to  list  a  species.  This  will  also  speed  up  the  process, 
reduce  long-range  planning  uncertainty  in  both  the  public  and  private  sector,  and 
provide  for  a  more-balanced  review  of  information  concerning  the  ramiCcations  of 
listing  species.  Furthermore,  this  would  better  promote  the  interplay  between  ESA  and 
the  National  Environmental  Policy  Act  (NEPA)  and  the  similar  goals  they  share  to 
mitigate  environmental  damage  while  adequately  considering  all  alternatives  to  proposed 
federal  actions.  A  quite  recent  federal  case  has  ruled  that  designations  of  critical 
habitat  must  comply  with  NEPA.  Douglas  County  v.  Luian,  19-6432-OH  (D.  Ore.  1992). 
There  is  also  no  reason  why  designations  of  critical  habitat  should  not  abide  by  the 
same  time  requirements  as  listing  decisions.  At  the  very  least,  ESA  should  be  amended 
to  require  that  critical  habitat  designations  be  made  within  no  more  than  one  year  after 
listing  occurs. 
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9.  Require  Greater  Consideration  of  Direct  and  Indirect  Social. 
Economic  and  Environmental  Costs  in  the  Development  of  Species  Recovery  Plans. 
Currently,  ESA  just  requires  general  consideration  of  the  "cost"  of  recovery  measures 
when  developing  a  recovery  plan.  There  is  no  set  of  criteria  deGning  just  what  types 
of  costs  should  be  considered  and  to  what  degree  they  should  be  analyzed  (Le.  increases 
in  housing  costs,  etc.).  As  such,  economic  and  social  impacts  from  specific  proposed 
recovery  measures  are  often  given  cursory  review  at  best  Additionally,  ESA  does  not 
address  the  issue  of  what  to  do  when  proposed  recovery  measures  for  one  species  result 
in  adverse  impacts  upon  other  species  or  their  habitat  -  in  effect,  when  ESA  pits  one 
species  against  another.  An  important  criteria  in  devising  recovery  measures  should  be 
a  weighing  and  balancing  of  the  biological  and  economic  values  of  the  listed  species 
versus  other  species  which  may  be  adversely  impacted  by  recovery  plan  measures.  This 
same  analysis  is  equally  applicable  to  the  designation  of  critical  habitat. 

A  classic  example  of  this  situation  is  occurring  now  in  the  Central  Valley, 
Sacramento-San  Joaquin  River  Delta  and  Suisun  Marsh.  Water  allocations  taken  from 
existing  human  and  environmental  uses  for  the  listed  winter-run  chinook  salmon  and 
Delta  smelt  potentially  jeopardize  rice  Field  and  natural  marsh  habitat  (approximately 
400,000  acres  of  rice  annually,  55,000  acres  of  natural  wetlands  in  the  Suisun  Marsh, 
and  untold  thousands  of  acres  of  habitat  in  the  Delta)  upon  which  60%  of  the 
waterfowl  of  the  Pacific  Flyway  and  scores  of  other  listed  and  candidate  species  depend. 
When  resources  become  scarce,  trade-offs  must  be  made.  Isn't  it  more  prudent  to 
allocate  water  to  Colusa  County  rice  fields  that  are  essential  to  thousands  of  waterfowl 
which  have  major  economic,  as  well  as  environmental,  value  -  rather  than  commit  it 
to  a  few  dozen  salmon  or  smelt  with  no  economic  and  unknown  environmental  value? 

ESA  should  be  amended  to  explicitly  require  consideration  of  these  and 
other  direct  and  indirect  social,  economic  and  environmental  costs  in  the  development 
of  recovery  plans.  Additionally,  the  Act  should  be  amended  to  require  development  of 
Economic  Impact  Reports  concurrently  with  decisions  to  list  the  species.  The  public 
has  a  right  to  know  the  true  range  of  impacts  of  decisions  by  its  government,  including 
those  upon  society,  the  economy,  and  other  more  highly-valued  environmental  resources. 

Likewise,  the  process  of  developing  and  implementing  recovery  plans  should 
be  accelerated.  ESA  should  also  be  amended  to  require  that  recovery  plans  be 
developed  within  no  less  than  one  year  after  a  listing  decision  is  rendered. 

10.  Expand  Habitat  Conservation  Planning  Flexibility.  ESA  only  requires 
that  Habitat  Conservation  Plans  (HCPs),  now  also  commonly  referred  to  as  Habitat 
Management  Plans  (HMPs),  be  developed  for  listed  species.     ESA  does  not  place 
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adequate  emphasis  upon  avoiding  future  species  listings  (the  'ounce  of  prevention 
. . .'  approach)  in  its  provisions  for  the  protection  and  recovery  of  species.  ESA  should 
instead  promote  activities  which  are  far-sighted  and  which  act  to  prevent  the  need  to 
list  other  species  in  the  future.  As  currently  designed,  ESA  does  not  promote 
mitigation  option  flexibility  or  a  far-sighted  approach.  Investment  decisions  using  both 
private  and  public  funds  would  be  better  served  by  providing  assurances  that  project 
expenditures,  including  habitat  mitigation  measures,  will  be  able  to  satisfy  future  ESA 
mitigation  requirements  not  yet  existent  at  the  time  these  ex[>enditures  are  made.  In 
other  words,  allow  for  the  advance  mitigation  for  species  which  may  be  listed  in  a  year 
or  two. 

As  a  solution,  ESA  should  be  amended  to  expressly  provide  for  large  off- 
site  acreage  habitat  mitigation  investments  and  specifically  acknowledge  the  validity 
and  binding  effect  of  Prelisting  Agreements  and  Memorandums  of  Understanding  for 
projects  which  are  multi-phased  or  which  require  construction  or  implementation  over 
time.  The  Act  should  expressly  allow  that  mitigation  exceeding  that  for  presently- 
listed  species  will  be  recognized  in  the  future,  if  necessary,  to  assure  that  future  listings 
do  not  jeopardize  the  completion  and/or  operation  of  the  project.  To  do  this,  ESA 
should  seek  to  incorporate  a  multiple  s[>ecies  (listed  and  unlisted)  mitigation  recognition 
approach  similar  to  the  Natural  Communities  Conservation  Planning  (NCCP)  program 
currently  being  devised  by  the  California  Department  of  Fish  and  Game.  This  program, 
which  the  state  Resources  Agency  is  proposing  to  promote  bio-regional  planning,  is 
being  prepared  and  flne-tuned  to  implement  a  "big  picture"  approach  to  habitat 
mitigation  in  California.  The  primary  goal  of  bio-regional  planning  is  to  avoid  the  need 
to  list  additional  species  in  the  future  and  to  provide  greater  certainty  for  land  use 
decision-making  by  the  private  and  public  sectors. 

Ideally,  to  provide  adequate  private  sector  incentives  and  to  make  such  a 
program  largely  self-implementing,  substantial  tax  and  other  economic  incentives  should 
be  built  into  the  plan.  For  example,  the  initiators  of  large-scale  habitat  set-aside 
projects  should  be  rewarded  by  receiving  direct  financial  benefits  or  future  contractual 
assurances  that  they  will  be  exempted  from  strict  adherence  to  ESA's  species  and 
critical  habitat  "take"  prohibitions,  and  consultation,  permitting  and  recovery  plan 
preparation  requirements.    (All  of  which  are  very  expensive,  as  well.) 

Providing  economic  incentives  for  compliance  (the  carrot  rather  than  the 
stick  approach)  is  the  key  to  winning  public  support  for  ESA  and,  ultimately,  they  key 
to  making  ESA  provide  for  species  recovery  as  it  was  originally  intended. 
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11.  Improve  Coordination  Between  Critical  Habitat  Designations  and 
"Take"  Prohibitions  Following  the  Designation  of  Critical  Habitat.  Economic  and  social 
considerations  can  be  taken  into  account  under  ESA  in  the  designation  of  critical 
habitat,  although  economic  and  social  factors  cannot  be  considered  in  a  decision  to  list 
a  species.  Hiis  results  in  a  biologically-contradictory  situation.  The  "take"  prohibitions 
of  ESA  completely  disregard  economic  and  social  factors  when  analyzing  "incidental 
take"  (that  which  is  not  purposeful  and  does  not  jeopardize  a  listed  species)  -  even 
when  critical  habitat  has  been  designated  and  "take"  only  occurs  outside  of  the 
designated  critical  habitat  area. 

Logically,  if  an  area  is  designated  critical  habitat,  the  boundaries  of  that 
area  should  define  an  area  adequate  for  the  existence  and  ultimate  recovery  of  that 
species.  Therefore,  biologically,  the  incidental  take  of  the  species  outside  of  designated 
critical  habitat  should  not  jeopardize  the  recovery  of  the  species.  For  this  reason,  ESA 
should,  but  currently  does  not,  make  a  distinction  between  conduct  which  results  in 
incidental  take  of  a  listed  species  within  and  outside  of  a  designated  critical  habitat 
area.  Penalties  for  incidental  take  of  species  outside  of  designated  critical  habitat  areas 
should  not  be  the  same  as  for  the  taking  of  a  species  within  the  boundaries  of  a 
designated  critical  habitat  area. 

One  solution  would  be  to  amend  ESA  to  descriminalize  or  reduce  penalties 
for  incidental  take  of  species  outside  of  designated  critical  habitat  areas.  An  alternative 
approach  would  be  to  amend  ESA  to  subject  incidental  take  review  to  a  social  and 
economic  analysis  evaluation  in  addition  to  the  current  biological  evaluation. 

12.  Focus  the  Implementation  of  Mitigation  for  Listed  Species  on 
Withdrawn  Federal  Lands.  The  federal  government  owns  tens  of  millions  of  acres  of 
land  which  is  available  for  use  and  enhancement  as  endangered  species  mitigation 
habitat.  Wilderness  and  other  areas  have  been  designated  for  natural  habitat  protection 
exclusively  and  withdrawn  from  human  multiple  use  development.  Use  of  these  lands 
for  endangered  species  mitigation  purposes  has  barely  scratched  the  surface  of  its 
inherent  potential.  In  many  cases,  it  would  be  much  less  socially  and  economically 
disruptive  to  humans,  and  would  provide  safer  long-term  species  protection,  to  direct 
endangered  species  mitigation  towards  these  lands  and  away  from  multiple-use  public 
lands  and  private,  local  or  state  owned  land. 

ESA  should  be  amended  to  establish  priorities  which  emphasize  the  use 
of  biologically-appropriate  federal  lands  for  endangered  species  mitigation  and 
enhancement  which  have  been  withdrawn  from  public  multiple  use  and  are  dedicated 
to  natural  habitat  preservation,  prior  to  requiring  mitigation  on  private  or  other  land. 
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13.  Improve  Public  Notice  and  Participation.  Currently,  ESA  does  not 
require  public  notice  of  the  receipt  of  a  petition  to  list  a  species  by  federal  resource 
authorities.  Only  after  publication  in  the  Federal  Register  of  a  90-day  notice  to 
consider  such  petition,  does  the  public  typically  become  aware  of  the  enstence  of  the 
petition  to  list  a  species.  Oftentimes  the  federal  resource  authorities  have  had  this 
petition  in  their  possession  for  months  and  may  have  already  made  a  tentative  decision 
to  list  the  s[>ecies  at  the  time  the  90-notice  is  issued.  The  result  is,  these  reports  and 
their  initial  analysis  are  conducted  largely  in  secret  by  individuals  whose  qualifications, 
knowledge,  and  experience  to  render  a  recommendation  to  list  a  species  are  unknown 
and  cannot  be  questioned  by  the  public.  Similarly,  ESA  does  not  provide  for  public 
participation  in  the  development  of  recovery  plans  for  listed  species  even  though  such 
plans  have  the  potential  to  have  enormous  impacts  upon  local  or  regional  economies. 

As  a  solution,  ESA  should  be  amended  to  require  timely  public  notice 
regarding  the  receipt  of  petitions  to  list  species,  the  formation  and  work  product  of 
intra-agency  status  review  panels,  anticipated  direct  and  indirect  social,  economic,  and 
environmental  impacts  of  proposed  designations  of  critical  habitat,  and  agency  intentions 
to  develop  recovery  plans.  In  addition,  ESA  should  be  amended  to  require  public 
notice  and  participation  in  each  of  these  steps  of  the  process. 


Please  incorporate  these  suggestions  into  legislation  to  reauthorize  and 
amend  ESA.  As  always,  if  you  have  any  questions  or  comments  concerning  these  or 
other  issues,  please  do  not  hesitate  to  contact  us  and  we  will  be  happy  to  provide  any 
additional  information  we  can. 

Very  truly  yours, 

HEFNER,  STARK  &  MAROIS 
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July  28, 1993 

Justin  Cooper 

2309  Bucklebury  Road 

Davis,  CA  95616 

Please  include  these  comments  in  the  ESA  hearing  record. 

Gerry  E.  Studds,  Chairman 

U.  S.  House  of  Representatives 

Subcommittee  on  Environment  &  Natural  Resources 

H2-545  Ford  HOB 

Washington,  DC  20515^234 

Honorable  Gerry  Studds, 

I  attended  the  recent  pubUc  hearing  on  renewal  of  the  Endangered  Spedes  Act 
in  Woodland,  California  on  July  7,  and  was  pleased  to  see  the  views  and  ideas 
presented.   I  would  like  to  call  attention  to  some  important  points  of  the  hearing 
offer  my  opinions  on  the  issues  discussed. 

Throughout  the  hearing,  the  work  and  opinions  of  the  scientists  involved  in 
endangered  species  protection  were  repeatedly  assailed.  Scientists  such  as  Dr.  Peter 
Moyle  are  respected  and  responsible  professionals  who  follow  the  rules  of  proper 
scientific  practice.  Attempts  to  discredit  them  are  based  on  specious  arguments,  and 
are  completely  inappropriate  These  scientists  do  not  act  in  h^ste;  they  s"binjt  their 
work  to  review  by  their  peers,  and  are  careful  before  making  judgements.  The  push 
for  more  peer  review  in  the  spedes  listing  process  is  unnecessary,  and  is  designed 
only  to  weaken  the  act  and  delay  its  implementation,  meanwhile  allowing  species 
and,  in  some  cases,  the  indusfaies  that  rely  on  them  to  die.  The  only  solution  to  the 
issue  of  peer  review  is  to  trust  the  people  who  know  about  these  issues,  the 
sdentists,  to  review  each  other's  work  appropriately,  which  they  have  always  done. 

Several  members  of  the  panels  also  alluded  to  a  lack  of  scientific  consensus 
on  spedes  listing.  When  asked,  however,  they  did  not  dte  any  spedfic  studies  or 
sdentific  opinions  contradiding  those  in  the  mainstream.  By  and  large,  this 
supposed  group  of  sdentists  opposed  to  spedes  listings  does  not  exist,  and  the  reason 
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is  simple:  most  listing  cases  are  dear  cut.  What  responsible  scientist  would  not 
consider  these  spedes  worthy  of  listing? 

•Winter-nm  chinook  salmon,  population  down  from  120,000  to  2,000 

between  1%9  and  1985,  and  finally  down  to  191  in  1991. 

•  Spring-run  chinook  salmon,  population  down  from  26,000  in  1969  to  431 

in  1992. 

•Coho  salmon,  population  down  from  200,000  to  5,000  in  last  50  years. 
These  cases,  and  numerous  others  like  them,  illustrate  one  of  the  major 
reasons  that  we  need  a  strong  ESA:  urgency.  In  our  industrialized  world,  species 
approach  extinction  at  an  incredible  rate,  and  we  need  a  strong  safety  net  to  halt 
their  decline  before  it  is  too  late.  A  weiikened  ESA  with  lengthy  previsions  for 
mandatory  peer  review  and  public  hearings  will  eliminate  the  crucial  "911"  funtion 
of  the  act,  and  we  will  see  s(>ecies  die  out  while  scientists,  environmentalists  and 
businessmen  engage  in  protracted  battles  over  their  listing.  The  ESA  should  allow 
for  quick  and  efficient  listing  and  implementation.  It  needs  to  be  written  in  strong, 
concise  terms,  with  no  loopholes,  and  it  needs  the  funding  to  back  up  these  terms. 
The  US  Fish  and  Wildlife  service  must  be  provided  with  enough  money  and 
support  to  adequately  develop  and  implement  restoration  plans  for  all  species  listed. 

Another  major  reason  that  we  need  a  strong  ESA  is  that  it  encourages 
cooperation  between  business  and  environmental  interests,  which  leads  to  a  more 
effective  habitat-management  form  of  conservation.  As  Dr.  Moyle  explained  in  his 
testimony,  the  ESA,  because  it  is  strong  and  rigid,  provides  an  incentive  for 
commimites  to  come  together  and  work  to  preserve  their  ecosystems  and  habitats 
before  a  species  is  listed,  allowing  them  to  protect  their  own  interests  better.  Dr. 
Moyle  gave  four  excellent  examples  of  such  community  cooperation,  all  of  which 
are  »n  his  written  testimony.  He  also  correctly  pointed  out  that  without  the  presence 
of  a  strong  ESA,  species  preservation  issues  simply  are  not  taken  seriously,  and  the 
various  groups  never  even  get  to  the  table  to  discuss  them  in  earnest.  Like  Dr. 
Moyle,  most  scientists  and  environmentalists  are  truly  interested  in  cooperation 
and  in  adopting  a  habitat-approach — which  is  arguably  better  for  all  groups 
involved,  including  humans — to  conservation  and  ecosystem  management.  This 
habitat-approach  should  accompany  species  listing  in  a  strengthened  ESA,  with  the 
hope  that  in  time,  as  emergencies  over  single  species  are  resolved,  species  listing 
could  be  phased  out  and  long-term  habitat  planning  could  take  over  as  the  primary 
approach  to  conservation. 
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In  the  past,  however,  conservation  efforts  have  rehed  almost  exclusively  on 
species  listing,  a  system  which  has  led  to  another  issue:  court  access.  The  US  Fish 
and  Wildlife  Service  has  occasionally  neglected  to  list  a  spedes  for  political  reasons. 
Environmental  groups  have  then  taken  the  issue  to  court  to  force  US  Fish  and 
Wildlife  to  uphold  the  law.  Somehow,  this  has  led  to  the  misconception  that 
environmental  groups  have  a  lock  on  court  access,  and  are  abusing  the  court  system 
to  their  advantage.  In  fact,  the  courts  are  open  to  anyone  on  any  side  of  the  issue. 
Any  group  may  take  US  Fish  and  Wildlife  to  court  if  they  feel  the  law  is  being 
broken.  The  environmental  groups  have  merely  appeared  in  court  more  often 
because  when  the  law  has  been  broken,  it  has  usually  been  in  a  manner  detrimental 
to  the  environment,  rather  than  beneficial.  Court  access  is  a  non-issue;  all  groups 
have  equal  access  to  the  courts. 

Many  panel  members  also  advocated  the  inclusion  of  pubUc  hearings  in  the 
implementation  of  the  ESA.  Public  hearings  may  be  beneficial  for  reviewing  and 
influencing  restoration  plans,  but  species  listing  is  and  must  be  based  entirely  on 
science,  and  public  hearings  are  inappropriate  in  this  area.  Similarly,  because  sp>ecies 
listing  is  exclusively  scientific,  economic  factors  cannot  be  considered.  Business 
interests  should  be  taken  into  account  only  when  developing  and  implementing  a 
restoration  plan — at  which  time  public  hearings  may  be  included — but  neither 
economics  nor  politics  can  be  allowed  to  play  a  role  in  the  listing  itself. 

Suggestions  to  include  economic  factors,  public  hearings,  and  excessive  peer 
review  into  the  listing  process  are  designed  exclusively  to  weaken  the  ESA.  These 
suggestons  are  completely  scientifically  unsound,  and  if  adopted,  will  present  us 
with  a  series  of  difficult  of  problems.  First,  nimierous  spedes  and  habitats  will 
suffer,  some  being  lost  altogether.  Second,  the  "spedes-by-spedes"  approach  will 
only  be  encouraged  and  worsened  as  siiigle  species  listings  are  debated  in  numerous 
appeals,  causing  the  sp>edes  flip-flop  between  being  listed  and  unlisted  with  no 
regard  for  the  overall  effect  to  their  habitats.  Third,  the  inevitable  lengthy  battles 
over  listings  will  be  counterproductive,  costing  vast  amounts  of  time,  money  and 
energy  which  could  be  better  spent  helping  affected  business  interests  accomodate 
and  adapt  to  spedes  listings  and  habitat  management  efforts.  Finally,  allowing  for 
ref>eated  appeals  after  a  spedes  has  been  listed  will  allow  the  costly  battles  to 
continue  indefinitely,  ensuring  that  no  end  or  resolution  will  come  to  the  problems 
surrounding  a  listing.  Rather  than  adjust  and  modernize  to  accomodate  a  listing, 
businesses  will  be  encouraged  to  merely  hold  out  and  continue  making  appeals. 
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Most  of  the  points  I  have  discussed  were  weU  covered  by  the  three  panels  at 
the  hearing,  and  I  think  my  conclusions  are  a  logical  product  of  the  statements  made 
there.  Unfortunately,  recent  comments  by  my  congressman,  Vic  Fazio,  and  local 
Op/ Ed  pieces  supporting  his  stance  have  left  me  somewhat  discouraged.  It  seems 
that  the  evidence  and  testimony  presented  at  the  hearing  were  ignored,  and  that 
many  opinions  were  formed  and  solidified  before  it  ever  began.  This  hearing 
provided  us  with  a  rare  opportunity  to  convene  experts  from  all  different  fields  so 
that  they  could  speak  to  each  other  and  to  us;  it  is  unwise  not  to  listen  to  what  they 
said. 


Sincerely, 
Justin  dooper 


cc  Congressman  Vic  Fazio 

Sacramento  Bee  Editorial  Board 
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THOMAS  L.  LEE 

Chairman  and 

Clatf  Exftahn  Ot/Utr 

THE    NEWHALL    LAND    AND    FARMING    COMPANY  Pm  Ofliei  Ba*  iSOOO 

tUneU,  CakfantU  9I3BS 
(e0S)2a5-4(»0 


August    6,    1993 


Tb«  Honorabl*  Oerry  Studds 
U.S.  House  of  Representatives 
Cannon  House  Office  Building,  #237 
Washington,  D.C.   20510 

Dear  congressman  studds: 

The  Newhall  Land  and  Farming  Company,  a  California  land  resource 
company,  is  urging  responsible  changes  in  the  Federal  Endangered 
Species  Act  which  is  scheduled  for  reauthorization  in  1993.  Please 
include  our  comments  along  with  the  testimony  received  at  the  July 
7th  field  hearing  in  Woodland,  California. 

Newhall  Land  is  a  110-year  old  company  involved  in  agriculture  and 
land  development.  Our  company  has  been  responsible  for  the 
creation  of  tens  of  thousands  of  jobs  through  the  development  of 
our  master  planned  community  of  Valencia,  north  of  Los  Angeles,  and 
in  our  extensive  agriculture  activities. 

The  inflexibility  of  the  Endangered  Species  Act  (ESA)  has  strongly 
contributed  to  the  perception  that  California  is  no  longer  a  place 
in  which  to  locate  or  operate  a  business.  Furthermore,  protective 
measures  taken  for  the  Chinook  salmon  and  the  proposed  listing  of 
the  delta  smelt,  has  or  will  result  in  the  loss  of  critically 
important  water  supplies  on  many  acres  of  agricultural  land, 
seriously  impacting  jobs  and  businesses. 

While  we  strongly  support  measures  that  protect  endangered  species, 
we  urge  reforms  that  will  create  a  balance  between  the  environment 
and  the  economy.  Attached  are  proposed  reforms  to  the  Endangered 
Species  Act  supported  by  a  broad  coalition  of  agriculture,  water 
interests,  the  building  industry,  chambers  of  commerce,  and  other 
organisations.  Many  of  their  amendments  urge  increased  public 
participation  in  the  decision-making  process,  a  stronger  balimce  of 
economic  and  social  consequences,  and  the  formulation  of  possible 
protection  measures. 


23823  VaUneia  Boulevard,  Valeneia.  California  91355 
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In  addition  to  the  attached  comments,  there  have  been  a  number  of 
bills  proposed  for  the  reauthorization  of  the  ESA  and  we  understand 
that  there  are  several  others  being  drafted.  Of  the  proposals  we 
have  reviewed,  we  find  the  Tauzin  Bill  (HR  1490)  to  be  the  most 
comprehensive  in  eunending  the  current  act  to  make  it  effective  in 
its  goals  while  addressing  many  of  our  concerns. 

In  the  reauthorization  of  the  act,  special  attention  should  be 
given  to  the  following  issues: 

•  More  public  hearings  needed  before  species  are  listed. 

•  Recovery  plans  must  be  timed  to  not  have  such  an  adverse 
impact  on  local  economy. 

•  Process  needs  to  be  accelerated. 

Basis  for  listing  should  be  clearly  defined.  Process 
needs  to  be  established  that  clearly  defines  the 
scientific  basis  for  listing  along  with  more  peer  review 
of  that  data. 

•  Section  10  of  the  ESA  should  be  expanded  to  encourage 
multiple  species  plans  and  comprehensive  management 
agreements. 

Statutes  and  regulations  which  discourage  conservation 
should  be  evaluated. 

•  Equal  access  to  the  Courts  must  be  allowed.  A  party  has 
standing  if  a  species  is  not  listed.  However,  a  party 
has  no  standing  if  they  oppose  the  listing. 

•  Economic  impact  report  should  be  required  before  species 
can  be  listed,  including  the  cost  of  the  recovery  plan. 

Endangered  Species  Act  must  uphold  all  private  property 
provisions  of  the  5th  and  14th  Amendments. 

The  benefits  of  protecting  species  are  shared  by  all 
citizens,  therefore  all  citizens  should  share  the  costs. 
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We  urge  you  to  strongly  consider  these  reasonable  recommendations. 
Through  a  spirit  of  collaboration  and  cooperation  we  can  avoid  the 
costly  litigation  often  surrounding  ESA  measures.  Working 
together,  ve  can  achieve  the  balance  between  the  environment  and 
the  economy  that  is  so  important  to  the  future  of  our  State  of 
California  and  the  united  states. 


Sincerely, 


Thomas  L.  Lee 


Attache. 

cc:   Bruce  Babbitt,  Secty.  of  Int. 
Congressman  Bill  Baker 
Congressman  Gary  Condit 
Congressman  Randy  Cunningham 
Congressman  John  Doolittle 
Congressman  Calvin  Dooley 
Congressman  David  Drier 
Congressman  Vic  Fazio 
Congressman  Elton  Gallegly 
Congressman  Wally  Merger 
Congressman  Michael  Huffington 
Congressman  Jon  Kyi 


Congressman  Richard  Lehman 
Congrssman  Robert  Masui 
Congressman  Buck  McKeon 
Congressnum  Ceurlos  Moorhead 
Congressman  Richard  Pombo 
Congressman  W.J.  Tauain 
Congressman  Bill  Thomas 
Senator  Dianne  Feinstein 
Senator   Barbara   Boxer 
Governor  Pete  Wilson 
Douglas  Wheeler,  Resource 
Secretary 


Wm\Ma<MVCBDULk> 


72-365  -  93  -  14 
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Endangered    Species  Act  Reform  Proposals: 

1.  Improved  Public  Notice  and  Participation 

Problem:         At  present,  the  provision  of  notice  regarding  the  receipt  of  petitions  to 
list  species  is  haphazard.    Frequently,  there  is  no  notice  of  the  receipt  of 
a  petition  until  publication  in  the  Federal  Register  of  the  90  day  notice 
required  under  Section  3  of  the  Endangered   Species  Act  (ESA). 
Similarly,  there  is  essentially  no  public  participation  provided  for  in  the 
development  of  status  review  reports.    Such  reports  currently  are 
developed  in  secret  by  specially  appointed  individuals  who  may  be 
biased  in  favor  of  a  listing.  Further,  no  public  participation  exists  with 
respect  to  the  development  of  recovery  plans  even  though  such  plans 
may  have  an  enormous  impact  upon  local  or  regional  economies. 

Solution:         Provisions  should  be  added  to  the  ESA  which  require  timely  public 
notice  to  be  given  regarding  the  receipt  of  listing  petitions,  the 
formation  and  work  product  of  sutus  review  panels,  the  expected  direct 
and  indirect  economic  impacts  of  proposed  designations  of  critical 
habitat  and  the  intention  to  develop  a  recovery  plan.   In  addition, 
provisions  should  be  added  to  the  ESA  to  require  public  participation  in 
the  review  of  a  petition  to  list,  the  development  of  a  status  report,  the 
proposed  designation  of  critical  habitat  and  the  formation  of  recovery 
plans. 

2.  Simultaneous  Designation  of  Critical  Habitat 

Problem:         While  the  law  allows  designation  of  critical  habitat  simultaneously  with 
the  listing  of  a  species,  it  imposes  no  such  requirement.    In  practice,  the 
lengthy  delay  between  the  listing  of  a  species  and  the  designation  of 
critical  habitat  has  resulted  in  placing  the  prospective  protected  species 
under  continued,  and  sometimes  increased  jeopardy.    Such  delays  not 
only  reduce  the  likelihood  of  recovery  for  the  affected  species  but  also 
can  increase  the  future  costs  of  recovery.   Additionally,  no  social  and 
economic  information  is  allowed  with  respect  to  the  decision  of  whether 
or  not  a  species  should  be  listed.   Under  existing  law.  social  and 
economic  considerations  must  be  evaluated  when  critical  habitat  is 
designated.    If  the  listing  decision  and  the  designation  of  habitat  were 
simultaneous,  the  decision  whether  to  list  would  still  be  based  only  upon 
science,  but  the  impact  upon  the  public,  and  on  jobs  and  other  economic 
activity,  could  be  ameliorated   by  a  more  accurate  and  timely  critical 
habitat  designation. 

Solution:         The  designation  of  critical  habitat  should  be  required  to  be  simultaneous 
with  the  decision  to  list  a  species. 
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3. 


TTk  Tcnii  -Bca  Sncntific  and  rOTimercal  Pita-  shoum  h>  ^r^fioiiv  T>i.fin^ 


P"*!"": 


SolUliQD: 


Current  Uw  requires  that  a  bttir«  decision  be  made  'wlely'on  the  basis 
of  the  best  scientific  and  commercial  data  available.    Unfanuntely,  the 
current  Aa  provides  no  guidance  as  to  wbu  'best  icicatific  data*  means 
or  what  "commerciaJ  data'  are.   As  a  consequence,  the  btting  process 
has  become  sloppy,  with  ill-considered  and  unreviewed  ttatisdcal 
conclusions  frequently  given  equal  weight  with  the  results  of  carefully 
monitored,  rigorous  scientific  study  programs. 

Minimum  standards  should  be  set  for  determining  the  best  scientific  and 
commercial  data  available. 


Establishment    of  a  Peer  Review  Pmcp^ 

Eiebkm:         The  endangered   q>ecies  process  currently  makes  no  provision  for  peer 
review.  The  result  is  that  decisions  to  list,  to  designate  critical  habiut 
or  to  develop  particular  recovery  measures  may  be  based  upon 
unsupported  assumptions,  findings  or  conclusions.    It  is  not  uncommon 
for  regulatory  programs  that  are  highly  science-^wsed  to  include  a  formal 
peer  review  process  which  involves  expertise  from  the  private  sector  to 
maintain  the  objectivity  of  agency  scientists.   The  ESA  currently  includes 
no  such  process  and  should  be  amended  to  provide  one. 

SaLillfin:         A  peer  review  process  should  be  established  both  within  and  outside  of 
government  to  ensure  that  the  best  verifiable  scientific  and  commercial 
data  is  available  to,  and  being  used  in.  the  status  review  process,  hsting 
decisions,  the  designations  of  critical  habitat  and  the  formulation  of 
recovery  plans. 

Expansion  of  Habitat   rninervatinn   Plannj^p 

EietlklD:         The  ESA  currently  provides  that  habitat  conservation  plans  may  be 

developed  only  for  listed  species.    In  addition,  the  ESA  does  not  appear 
to  contemplate   the  development  of  multi-species  habitat  conservation 
plans  (HCPs).    This  places  a  chilling  effect  on  any  incentives  to  create 
larger  biological  preserves  prior  to  a  listing,  which  could  prevem  the 
eventual  need  to  list.  Persons  malting  investment  decisions  with  public 
or  private  funds  need  assurances  that  monies  qient  in  advance  of  a 
project  for  these  large  preserves  will  be  counted  as  mitigation  later. 
Both  of  these  oversighu  should  be  corrected  to  make  habiut 
conservation  planning  relevant  for  multiple  listed  and  unlisted  qwcies 
which  may  subsequently  affect  a  project.    Further,  the  ESA  should 
recogniie  that  projects  which  are  multi-phased  and  which  provide  up- 
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ftont  mitigation  for  known  and  potentia]  threatened  or  endangered 
ipecies  require  assurance  that  future  listings  will  not  jeopardize  the 
completion  and/or  operation  of  the  project. 

SduliQD:        The  ESA  should  be  amended  to  provide  that  HCPs  may  be  developed 
for  multiple  species,  for  unlisted  as  well  as  listed  tptaa,  and  that  the 
development  of  such  a  plan  precludes  an  obligation  to  comply  with 
additional  mitigation  measures  directed  to  qwcies  covered  by  the  plan. 

6.  Un^af  Ifa^^^een  Critical  Habitat   and  'Take' Provisions  of  the  Act. 

Problem:         Existing  provisions  of  the  ESA  require  the  consideration  of  economic 
and  social  factors  in  the  development  of  designated  critical  habitat. 
Thus,  for  social  and  economic  reasons,  critical  habitat  may  be 
designated  more  narrowly  than  it  would  be  if  such  considerations  were 
absent.    In  the  face  of  such  careful  balancing,  however,  the  "take* 
provisions  of  the  ESA  completely  disregard  economic  and  social  factors, 
even  when  the  'take"  is  incidental  and  occurs  outside  of  a  designated 
critical  habitat  area.    If  a  take  occurs  in  such  circumstances,  there 
appears  to  be  little,  if  any,  justification  for  making  the  take  actionable. 
If  a  right  of  action  to  proceed  against  the  perpetrator  of  the  incidental 
take  is  retained  however,  the  ESA  should  require  a  balancing  of  the 
effect  of  the  incidental  take  against  the  economic  and  social  benefit  of 
the  activity  which  results  in  the  take  to  avoid  economic  disruption  and 
hardship  to  individuals  and  local  communities. 

Solution:         The  provisions  of  the  ESA  should  be  amended  to  provide  hnkage 

between  the  designation  of  critical  habitat  and  the  incidental  take  of 
listed  species  outside  of  designated  critical  habitat  areas.    Alternatively, 
i^lication  of  the  incidental  take  provisions  of  the  ESA  should  be 
subject  to  a  social  and  economic  evaluation. 

7.  Focusing  Mitigation  Measures  on  Withdrawn  Federal  Lands 

Problem:        Tens  of  millions  of  federal  acres  have  been  withdrawn  from  any  human 
activity  that  would  interfere  with  natural  habitat.    These  wilderness  areas 
and  others  similarly  designated  should  be  the  primary  lands  used  to 
manage  the  preservation  and  recovery  of  listed  qwcies.   The  potential 
use  of  such  lands  for  these  purposes  should  be  exhausted  before 
proscriptive  programs  are  applied  to  multiple-use  public  lands  and  to 
private,  local,  or  state  properties. 

Solution:         Mitigation  priorities  should  be  established  which  place  the  highest 
priority  for  mitigation  measures  on  public  lands  which  have  been 
withdrawn  from  multiple  use. 
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8.  Connderatinn    of  Diiaei  «nri  Indirept  Snrial,  EcffiWTmtc  •««  Envimnmental    Costs 

in  thf  ivvfiopn^fftn  fff  RcffftvcTY  Planv 

Emblfim:         The  ESA  currently  provides  that  the  'cost' of  recovery  measures  must  be 
considered  in  the  development  of  a  recovery  plan.   Cnvitas  should 
clarify  that  the  term  'cost'  used  in  this  provision  of  the  ESA  includes  the 
direct  and  indirect  social  and  economic  cosu  which  may  result  from  a 
recovery  measure.    Further,  adoption  of  a  recovery  plan  may  often 
produce  undesirable  effecu  on  other  species-in  effect,  pitting  one 
species  against  another-which  should  be  expUcitly  stated  and  duly 
considered  in  any  contemplated   recovery  plan,  and  avoided  where 
possible. 

SolulifiD:         The  ESA  should  be  amended  to  explicitly  require  consideration  of  direct 
and  indirect  social,  economic  and  environmental  cosu  in  the 
development  of  recovery  plans. 

9.  Protection   Afiainst  the  Uncompensated    Taking  of  Pmpenv 

Problcin:         While  the  ESA  is  primarily  aimed  at  restricting  federal  activities  that 

interfere  with  threatened   or  endangered   qiecies,  application  of  the  ESA 
has  directly  harmed  the  ability  of  state  and  local  govemmenu  and 
private  landowners  to  place  their  lands  into  productive  use. 

SfillllifiD:         The  ESA  should  be  amended  expressly  to  reaffirm  Fifth  Amendment 
protections  against  the  uncompensated    taking  of  private  property  and 
water  rights  and  to  suppon  the  establishment  of  voluntary  rental 
agreements  with  property  owners  to  protect  habitat;  and  to  allow  state 
and  local  public  agencies  to  sue  on  behalf  of  their  customers  for  the 
diminution  of  value  in  property  because  of  proscriptions  developed 
under  the  terms  of  the  ESA. 


10.       Eoual  Rights  to  Judicial  Review. 

ElStilfim:         Currently,  the  ESA  provides  for  judicial  review  by  the  federal  district 

courts  of  actions  brought  by  citizens  who  are  aggrieved  by  the  denial  of 
a  petition  to  list  or  the  deferral  of  a  listing.  No  equivalent  access  to  the 
courts  is  provided  for  those  aggrieved  by  the  listing  of  a  species.   This 
^>parent  oversight  should  be  corrected. 

Sfillltific:        The  ESA  should  be  amended  to  provide  equal  access  to  the  courts  for 
those  who  challenge  the  listing  of  a  species. 
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11.       Removing  Bi«  fmm  the  IJaing  Pmei*t 

Emblfim:        CuTremly.  the  tune  administrative  aafT  which  ioimiiUy  reoomnends  a 
listing  alto  oversees  the  only  public  hearing  auttaruad  by  the  ESA. 
Agency  staff  are  not  required,  as  part  of  such  a  having,  to  defend  the 
evidence  upon  which  they  seek  to  rely:  nv  are  lliey  obbged  to  icoogniie 
the  existence  of  contrary  evidence  indicating  that  no  tisting  is 
appropriate.    It  violates  basic  fiumess  to  have  die  tame  agency  act  as 
judge,  prosecutor  and  jury. 

SoiuliQD:        The  ESA  should  be  amended  to  provide  that  recommendations 

regarding  the  listing  of  a  species  shall  be  made  by  an  administrative  law 
judge  or  ^>pointed  commission,  following  a  noticed  evidentiary  hearing. 
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August  4. 1993 


Geiry  E.  Studds.  Chainnan 

U.S.  House  of  Representatives 

Subcommittee  on  Environment  &  Natural  Resources 

H2-545  Ford  HOB 

Washington,  DC  20515-6234 

Re:  Proposals  for  Amendnaent  of  the  Endangered  Species  Act 

Dear  Congressman  Studds: 

The  Sacramento  Metropolitan  Chamber  of  Commerce  represents  the  business  teierests  of  the 
greater  Sacramento  region.  As  such,  we  appreciate  die  c^pcctumty  to  provide  conunem  at  this 
time.  Per  your  request  to  the  public  in  the  Congressional  Snbconnnittee  Hearing  in  Woodland, 
California  oa  July  7, 1  am  enclosing  a  list  of  suggested  amendments  to  the  federal  Endangered 
Species  Aa  for  your  consideration.  We  request  that  these  proposed  arrmdmBnts  be  included  in 
legislation  reauthorizing  and  amending  the  Act 

In  recent  years,  protective  actions  and  mitigation  resulting  fiom  ihe  inierpietation  and 
implementation  of  dje  Endangered  Species  Act  has  serioiuty  inyactfid  the  ecooadQr  erf  the 
Sacramento  Region.  The  following  proposed  amendmems  have  been  discussed  and  proposed  by  a 
host  of  different  sources,  over  the  past  two  years,  including  several  advocated  by  Congressman 
Vic  Fazio,  and  represent  amendments  that  the  Chamber  endorses. 

1.  It  is  critical  that  the  Endangeied  Species  Act  (ESA)  provide  for  mne  thorough  scintiny  of 
petitions  and  proposals  for  listing.  It  is  our  belief  that  many  g)ecies  currently  listed  or  proposed 
for  listing  within  our  region  are  not  truly  endangcfed.  ITie  ESA  should  be  stroigtbened  to  provide 
for  A.)  Minimum  standflids  for  technical  data  ia  qualifying  petitjons  and  petitkioers  p  list. 

B.)  Public  notice  and  participation  during  review  of  petition  and  preparation  of  status  teview,  C) 
Require  the  Department  of  Intaior  to  collect  necessaiy  6eld  data  to  unequivocaDy  justify  hsting, 
D.)  Require  peer  review  of  data  justifying  listing  befbre  decision  to  Kst,  and 
E.)  Provide  for  checks  and  balances  in  the  system  to  guarantee  adequate  due  process  lequiienients 
for  a  fair  and  objective  review  and  hearing  and  remove  potential  tnas  from  the  listing  process. 

In  essence,  die  Endangered  Species  Act  should  be  amended  to  require  that  all  relevant  data  be 
recognized  and  adequately  considered,  that  regulatory  decisions  he  made  by  an  indqieodent 
administrative  law  judge  or  blue-ribbon  commission,  and  only  after  duly-noticed  aod  fofmally 
conducted  evidentiary  hearings  which  involve  the  public 

2.  Once  a  species  has  been  determined  to  be  endangered,  tiiere  sfaouki  be  a  mandattvy  designation 
of  Critical  Habitat  that  coincides  with  the  listing  decisioa  As  wiA  the  listing  dedsioo.  designation 
of  the  Critical  Habitat  should  be  subjected  to  peer  review. 

3.  There  should  be  timely  and  qjpropriate  recovery  plans  developed  widiJn  one  year  afler  tiie 
decision  to  list  a  species  as  endangwed.  The  recovery  plans  should  be  dewdopcd  with  the  uqmttrf 
both  govenmKntal  and  private  sector  expertise.  Rnally ,  the  recovery  plans  snonfcl  analyze  a  range 
of  options  and  include  the  cost  effectiveness  of  the  plans  as  a  ciitetion  in  the  selectiocjnooess. 
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4.  The  Endangered  Species  Act  compliance  procedures  should  be  streamlined.  This  objective 
could  be  accomplished  by:  A.)  Utilizing  the  same  consultation  and  exemption  procedures  for  both 
federal  and  non-federal  persons,  B.)  Establish  a  "general  permit"  system  with  a  fixed  timetable  to 
deal  with  routine  impact  situations  based  on  pre-established  guidelines,    C.)  Encourage 
Cooperative  Management  Agreements  (CMA)  which  would  exempt  habitat  and  species  covered  by 
CMA's  fiwm  Usting,  critical  habitat  designation,  recovery  plan  and  consultation  requirements,  and 
D.)  Establish  practical  groupings  of  species  of  lower  life  forms  for  purposes  of  applying 
provisions  of  the  ESA.  (For  example,  we  question  the  practicality  and  reasonability  of  dealing 
with  individual  species/subspecies/isolated  populations  of  invertebrates  such  as  is  the  case  wiA  the 
proposed  listing  of  the  five  invertebrate  species  commonly  referred  to  as  the  fairy  shrimp). 

5.  The  Endangered  Species  Act  should  clarify  the  requirements  for  threatened  species  versus 
endangered  species. 

6.  The  Endangered  Species  Act  should  allow  for  equal  access  to  judicial  review.  At  present,  the 
ESA  only  provides  for  judicial  review  of  actions  by  the  Secretary  or  agency  personnel  which  result 
in  the  denial  of  a  petition  to  list  or  the  defeual  of  a  listing.  The  ESA  does  not  provide  equal  access 
to  the  courts  for  persons  aggrieved  by  unnecessary  or  unsubstantiated  petitions  or  agency  decisions 
to  list  species. 

The  Endangered  Species  Act  should  be  amended  to  provide  equal  access  to  the  courts  for  those 
who  challenge  the  biological  integrity  of  proposed  listings  of  species  and/or  to  provide  for  an 
abbreviated  de-listing  process  when  a  biologically  unsound  or  inappropriate  listing  can  be 
demonstrated  by  substantial  evidence. 

7.  Require  greater  consideration  of  direct  and  indirect  social,  economic  and  environmental  costs  in 
the  development  of  species  recovery  plans.  Currendy,  the  Endangered  Species  Act  only  requires 
general  consideration  of  the  "cost"  of  recovery  measures  when  developing  a  recovery  plan.  There 
is  no  set  of  criteria  defining  just  what  types  of  costs  should  be  considered  and  to  what  degree  diey 
should  be  analyzed.  Furthermore,  die  ESA  does  not  address  the  issue  of  what  to  do  when 
proposed  recovery  measures  for  one  species  result  in  adverse  impacts  upon  odier  species  aiufor 
their  respective  habitaL  In  listing  species  and  designating  critical  habitat,  an  imporont 
consideration  should  be  the  wei^iing  and  balancing  of  the  biological  and  economic  values  of  the 
listed  species  versus  other  species  which  may  be  adversely  impacted  by  recovery  plan  measures. 

We  respectfully  request  that  your  committee  incorporate  these  recommendadons  into  any  legislation 
which  seeks  to  reauthorize  and  amend  the  Endangered  Species  Act  If  you  have  any  questions  or 
comments  concerning  these  or  other  issues,  please  do  not  hesitate  to  contact  us  and  we  will  be 
hq>py  to  provide  any  additional  informalioa  we  can. 


DPOUTAN  CHAMBER  OF  COMMERCE 


TMQja 
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August  5, 1993 


Honorable  Gerry  E.  Studds,  Chairman 

U.S.  House  of  Representatives 

Subcommittee  on  Environment  &  Natural  Resources 

H2-545  Ford  HOB 

Washington,  DC  20515-6234 

Dear  Congressman  Studds: 

The  Animal  Protection  Institute  attended  the  Endangered  Species  Act 
Hearing  on  July  7,  1993  in  Woodland.  California.  Representing  150,000 
members  nationwide,  30,000  in  California,  we  would  like  to  submit  written 
testimony  to  be  included  in  the  pemianent  record. 

Our  members  are  vitally  interested  in  the  fate  of  wildlife  —  their 
conservation  and  protection  —  as  an  essential  component  of  the 
ecosystems  from  which  we  all  benefit.  We  are  particularly  interested  in 
maintaining  the  diversity  of  wildlife  and  plants  for  the  benefit  of  all. 

The  purpose  of  the  Endangered  Species  Act  —  to  provide  a  means  of 
conserving  ecosystems  and  to  devise  and  implement  conservation 
programs  for  threatened  and  endangered  species  —  is  one  we  heartily 
support.  We  urge  Congress  to  reauthorize  and  strengthen  the  ESA. 

API  would  like  to  see  the  ESA  become  more  of  a  tool  for  practicing 
preventive  care  as  well  as  for  reacting  to  crisis  situations.  Priority  for 
carrying  out  recovery  plans  shouW  be  given  to  those  threatened  or 
endangered  species  who  are  part  of  a  community  with  the  greatest  variety 
or  richness  of  native  species.  We  also  support  multi-species  recovery  plans. 

The  real  value  of  any  species  is  as  a  component  of  a  healthy  ecotogical . 
system.  When  a  species  is  identified  as  a  candidate  for  extinction,  this  is 
an  indicator  that  the  ecotogical  habitat  is  out  of  balance.  We  encourage 
federal  public  land  management  agencies  to  work  together  to  identify 
endangered  species  within  an  ecosystem  and  to  monitor  not  only  the 
particular  species  but  also  all  other  elements  of  the  btotogical  system  during 
the  recovery  process. 


continued 
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API  supports  the  Studds-Dingell-Saxton  bill  (H.R.2043)  and  the  Baucus-Chafee  bill 
(S.921),  and  strongly  opposes  all  other  bills  that  claim  to  "refomn"  the  ESA.  We  do  take 
exception  to  particular  elements  of  the  Studds  bill.  We  oppose  calling  for  additional  peer 
review,  because  this  could  serve  as  a  roadblock  to  implementing  recovery  plans.  We  also 
object  to  the  section  on  Recovery  Plans  that  asks  the  Secretary  to  minimize  adverse 
social  and  economic  consequences.  This  could  grant  an  enormous  voice  to  a  handful 
of  individuals,  in  what  must  t>e  a  technical  process. 

We  urge  the  Sut)committee  on  Environment  and  Natural  Resources  to  incorporate  the 
following  points  to  strengthen  the  ESA: 

•  Oppose  any  weakening  of  the  law;  support  strengthening  habitat  protections. 

•  Oppose  profit-driven  resource  management;  support  biologically  sound  decisions. 

•  Oppose  "sustainable  development"  language;  support  "sustainable  usage" 
language  in  management  policies  (e.g.,  economic  vs.  biological  perspective). 

•  Strengthen  directives  to  manage  for  biodiversity  using  "threatened"  and 
"endangered"  species  as  indicators  of  habitat  conditions  and  trends. 

•  Demand  that  cooperative  measures  be  taken  among  federal  agencies  to 
implement  recovery  plans. 

•  Include  long  and  short  term  objectives  in  recovery  plans  that  reflect  Section  4 
criteria  for  listing.  Include  specific  directives  for  monitoring  and  inventorying 
progress  within  a  specific  timetable. 

•  Renew  U.S.  commitment  to  the  Western  Hemisphere  Convention. 
Sincerely, 


Fran  Strieker 

Associate  Director  of  Programs 
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August   5,    1993 


VIA  FEDBRAL  EXPRESS 


Mr.  Gerry  E.  Studds 

Chairman 

U.S.  House  of  Representatives 

Subcommittee  on  Environment  and 

Natural  Resources 
H2-545  Ford  HOB 
Washington  D.C.  20515-6234 

Re:   Endangered  Species  Act 

Dear  Mr.  Chairman; 

This  office  represents  Stockton  East  Hater  District.   In 
connection  with  this  representation,  our  office  has  had  the 
opportunity  to  deal  with  the  Endangered  Species  Act  on  a  number 
of  occasions .   Our  extensive  experience  with  the  Act  has  shown  us 
that  the  Act  is  in  dire  need  of  amendment  in  many  significant 
ways.   The  purpose  of  this  letter,  therefore,  will  be  to 
highlight  those  specific  ways  in  which  we  believe  the  Act  should 
be  amended  to  provide  public  agencies  and  private  persons  greater 
certainty,  efficiency,  and  fairness  in  the  regulatory  process. 
Our  reform  proposals  are  as  follows: 

1.  The  listing  process  should  contain  a  mandatory  and 
thorough  review  of  all  data  and  surveys  used  to  ensure  that 
listing  decisions  are  made  on  the  basis  of  the  best  available 
scientific  data.   To  accomplish  this,  a  scientific  peer  review 
committee  should  be  established  for  each  listing  petition. 

2.  Before  a  species  can  be  listed,  its  critical  habitat 
must  be  designated,  which  would  include  an  analysis  of  the  cost 
of  acquiring  critical  habitat  as  well  as  the  regulatory  cost  of 
protecting  that  habitat. 

3.  A  Recovery  Plan,  complete  with  em  economic  analysis, 
should  accompany  all  listing  petitions. 

4.  A  social  impact  analysis  of  the  listing  on  the 
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community  and  the  nation  as  a  whole  should  accon^any  all  listing 
petitions. 

5.  The  listing  process  should  be  extended  to  allow  the 
U.S.  Fish  &  Wildlife  Service  twenty-four  months  to  finish  the 
process,  rather  than  the  current  twelve  months. 

6.  The  government  should  pay  compensation  for  the  listing 
of  a  species  or  the  implementation  of  the  Act  results  in  a  taking 
of  private  property. 

7.  The  incidental  take  permit  process  should  be  modified 
to  include  an  administrative  appeal  process,  rather  than 
requiring  disgruntled  parties  to  take  their  cases  directly  to 
court.   Often  times,  project  proponents  are  required  to  prove  a 
negative;  that  is,  to  prove  that  the  species  is  not  present  on 
the  affected  property.   In  many  cases,  even  where  the  studies 
prove  the  species  is  not  on  the  property,  agency  biologists 
persist  in  demanding  mitigation,  which  can  only  be  challenged 
through  costly  legal  proceedings.  An  administrative  appeal 
process  would  greatly  sin^lify  this  portion  of  the  Act. 

8.  Finally,  we  believe  that  alternative  approaches  to  the 
listing  and  protection  of  individual  species  should  be  explored. 
These  "bioregional"  approaches  would,  in  our  opinion,  more 
effectively  and  efficiently  protect  environmentally  sensitive 
areas . 

Thank  you  for  the  opportunity  to  provide  these  suggestions. 
He  would  be  pleased  to  provide  additional  testimony  or  to 
elaborate  on  the  proposals  outlined  above  if  you  so  desire. 

Very  truly  yours. 


THOMAS  H.  TERPSTRA 
Attorney  at  Law 

THT:ch 
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The  Honorable  Gerry  E.  Studds 
Chairman  U.S.  House  of  Representatives 
Subconunittee  on  Environment  and  Natural  Resources 
H2-545  Ford  HOB 
Washington,  DC   20515-6234 

SUBJECT:   ENDANGERED  SPECIES  ACT 

Dear  Chairman  Studds: 

I  appreciate  the  opportunity  to  provide  these  written  comments  to 
be  included  in  the  record  of  the  Subcommittee  on  Environment  and 
Natural  Resources  Sacramento  Field  Hearing  on  the  Endangered 
Species  Act  (ESA) . 

As  Director  of  Public  Works,  I  am  well  aware  of  the  ESA  and  its 
impact  upon  our  County.   The  ESA  has  served  as  a  valuable  tool  in 
protecting  threatened  or  endangered  species  in  our  County,  such 
as  the  Swainson  Hawk,  Kit  Fox,  Valley  Longhom  Elderberry  Beetle 
and  the  Giant  Garter  Snake.   The  ESA,  however,  at  times  has  also 
caused  needless  disruption,  frustration  ouid  delay  and,  in  the 
future,  may  jeopardize  projects  which  are  essential  to  meeting 
the  needs  of  the  residents  of  this  County. 

San  Joac[uin  County  is  vitally  interested  in  the  preservation  and 
enhancement  of  threatened  and  endangered  species  and  supports 
re-authorization  of  the  ESA.   The  ESA,  however,  must  be  amended 
to  include  concepts  which  balance  the  preservation  of  endangered 
and  threatened  species  with  other  interests  of  man. 

For  example,  the  ESA,  as  currently  written,  provides  no  real 
means  of  considering  the  social  and  economic  impacts  of  listing  a 
species  as  threatened  or  endangered.   This  fact  has  led  to  the 
scuttling  of  worthwhile  projects  and  the  implementation  of 
extremely  costly  measures  which  do  little,  if  any,  good  to 
preserve  and  enhance  threatened  or  endangered  species.   It  is 
unreasonaJsle  to  exclude  any  consideration  of  the  social  and 
economic  impacts  of  the  listing  and  not  to  provide  an  opportunity 
for  mitigation  of  those  impacts.   Adequate  financial  and 
technical  assistance  should  be  availaUsle  to  help  landowners  and 
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land  managers  comply  with  the  provisions.   Such  assistance  should 
be  utilized  to  help  minimize  the  economic  disruption  to 
communities,  businesses  and  individuals  affected  by  endangered 
species  listings,  designation  of  critical  habitat  and 
implementation  of  recovery  plans. 

Also,  reasonable  standards  of  science  should  be  applied  to 
listing  decisions.   The  "best  available  data"  often  falls  far 
short  of  the  data  necessary  for  true  appraisal  of  the  species 
status.   Scientific  standards  for  listing  should  be  as  stringent 
as  the  requirements  for  delisting  a  species  and  must  be  subject 
to  blind  peer  review. 

Finally,  the  expansive  definition  of  species  in  the  ESA  should  be 
refined.   The  current  definition  has  led  to  the  protection  of 
subspecies  and  population  of  species  that  are  generally  abundant 
in  other  locations.   The  ESA  should  be  limited  to  "whole"  species 
or,  at  the  very  least,  it  should  give  priority  status  to  "whole" 
species. 

The  Endangered  Species  Act  is  a  historic  piece  of  legislation  and 
must  be  re-authorized  by  Congress.   However,  to  be  even  more 
effective,  it  should  be  amended  to  include  concepts  of  balance 
that  allow  for  a  prudent  and  fair  decision  to  be  made  on  the 
listing  of  a  species. 

Very  truly  yours. 


HENRY  N<y  HIRATA 
Director  of  Public  Works 


HMH:JWP:lt 
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August  6,  1993  By  overnight  mail 

Honorable  Gerry  E.  Studds,  Chairman 

U.S.  House  of  Representatives 

Subcommittee  on  Environment  &  Natural  Resources 

H2-545  Ford  HOB 

Washington,  DC  20515-6234 

Dear  Mr.  Chairman: 

Thank  you  for  holding  the  field  hearing  on  reauthorization  of  the 
Endangered  Species  Act  in  Woodland,  California  on  July  7,  1993.  Though  I 
was  unable  to  testify  orally,  listening  to  other  testimony  and  members' 
comments  was  both  useful  and  entertaining.  Please  enter  the  following 
testimony  into  the  written  hearing  record. 

Perhaps  most  revealing  was  Stanford  scientist  Dennis  Murphy's 
observation  that  peer  review  is  often  used  as  a  tool  by  business  interests 
to  manipulate  evidence  for  political  ends.  Though  we  have  worked  closely 
with  commercial  fishermen  for  many  years  in  listing  the  Sacramento  River 
winter  run  Chinook  salmon  as  threatened  and  in  advocating  Central  Valley 
Project  water  policy  reform,  I  still  found  startling  Nat  Bingham's  pegging 
of  unemployment  in  the  North  Coast  fishing  Industry  at  75  percent.  In  our 
opinion,  Congressman  Fazio's  observation  that  many  of  the  problems  with  the 
ESA  are  problems  with  its  implementation  was  right  on  the  mark. 

Because  our  board  and  members  believe  the  ESA  has  served  us  well  In 
pursuing  our  mission  of  conserving  and  restoring  the  natural  resources  of 
California's  largest  watershed,  we  strongly  support  your  bill,  H.R.  2043, 
and  the  Senate  version,  S.  921.  These  bills  would  strengthen  our  nation's 
most  effective  environmental  protection  legislation.  Like  you,  we  seek  to 
encourage  more  proactive,  preventive  and  ecosystem-based  approaches  to 
protecting  the  increasing  numbers  of  candidate  and  listed  species.  Without 
a  strong  ESA,  it  is  very  unlikely  we  would  be  successful  in  restoring 
California's  (and  one  of  the  nation's)  top  salmon  fisheries.  In  our  area, 
we  have  been  particularly  fortunate  in  recent  years  to  have  had  the  ESA  to 
help  us  protect  not  only  our  endangered  salmon  runs,  but  also  our  threatened 
reservoir  levels  In  the  Shasta-Trlnlty-Whiskeytown  National  Recreational 
Area. 

Finally,  we  would  like  to  reconmend  to  you  the  American  Fisheries 
Society's  draft  policy  statement  on  Conservation  of  Imperiled  Species  and 
Reauthorization  of  the  Endangered  Seocies  Act  of  1973.  which  we  endorse 
wholeheartedly.  In  case  you  have  not  seen  it  already,  a  copy  Is  enclosed 
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CongrMMMtf)  terry  E.  Studds,  ft-»-93,  pags  2 

for  your  reference.     We  agree  strongly  with  the  AFS  that  the  ESA  does  not 
need  substantial  revision,  economic  'balancing,"  or  more  "flexibility." 
Rather,    It  needs  reliable,  adequate  funding;  strengthened  provisions;  and 
Improved  Implementation. 

Thank  you  again  for  the  hearing  and  for  H.R.   2043.     Please  keep  us 
Informed  of  the  progress  of  your  legislation. 

Sincerely, 


TRYQ  SLETTELAND 
Manager 

c:  Senator  Max  Baucus 
Senator  Barbara  Boxer 
Senator  B111  Bradley 
Senator  John  Chafee 
Senator  Diane  Felnstein 
Congressman  John  Dingell 
Congressman  Vic  Fazio 
Congressman  Dan  Hamburg 
Congressman  Wally  Merger 
Congressman  George  Miller 
Congressman  Jim  Saxon 
Vice  President  A1  Qore 
Interior  Secretary  Bruce  Babbitt 
Commerce  Secretary  Ron  Brown 

Enclosure  (1n  original  copy  only) 
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AFS  Dm  ft  Policv  Shitoment 


Conservation  of  Imperiled  Species 

and  Reauthorization  of  the 

Endangered  Species  Act  of  1973 


.  Paul  L.  Angermeier  and  Jack  E.  Williams 


This  document  is  the  American  Fisheries  Sociclif's  draft  policy 
statement  regarding  the  Endangered  Species  Act  and  its  reau- 
Ihoriialion.  Written  responses  from  AFS  members  either  to  the 
editor  of  Fisheries  or  to  the  authors  are  encouraged.  After 
comments  from  AFS  members  are  considered,  a  final  policy 
statement  will  appear  in  the  January  1994  issue  of  Fisheries, 
which  will  be  devoted  to  endangered  species  issues. 

Issue  Definition 

In  1993,  the  US  Congress  is  debating  reauthorization 
of  the  Endangered  Species  Act  of  1973  (ESA).  The  ESA 
has  been  and  should  continue  to  be  an  integral  part  of 
U.S.  policy  regarding  conservation  of  natural  resources. 
Protection  of  ecological  integrity,  including  rare  and  en- 
dangered species,  is  critical  to  sustainable  resource  use. 
The  American  Fisheries  Society  (AFS)  supports  legislative 
mandates,  including  a  strengthened  ESA,  to  protect  eco- 
logical integrity  of  freshwater  and  marine  systems. 


Background 


The  ESA  is  one  of  the  most  influential  environmental 
laws  in  existence.  Its  primary  stated  purpose  is  to  prevent 
anthropogenic  extinctions  of  species  by  conserving  the 
ecosystems  "upon  which  endangered  species  and  threat- 
ened species  depend."  Thus,  it  is  consistent  with  a  pri- 
mary objective  of  natural  resource  management:  sustaina- 
ble use. 

Sustainability  implies  that  all  the  biological  elements 
and  processes  that  keep  ecosystems  productive  and  resili- 
ent must  be  maintained  (Lubchenco  et  al.  1991).  These 
elements  and  processes  operate  over  a  broad  range  of 
biological  levels,  including  genetic,  species,  community, 
and  landscape  levels  (Noss  1990).  The  summation  of  all 
types  of  elements  over  all  levels  represents  total  biological 
diversity  (Reid  and  Miller  1989).  Ultimately,  conservation 
efforts  should  encompass  elements  and  processes  at  each 
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Fislieries  and  Wildlife  Sciences,  Virginia  Polytechnic  Inslilule 
and  Stale  Unii<ersity,  Blacksburg,  VA  2406J-032J.  lack  E. 
Williams  may  be  reached  at  1036  Cecil  Aivnue,  Millersville, 
MD  21108.  Both  are  cocluiirs  of  the  Endangered  Species  Act 
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level.  Thus,  conserving  species  is  an  essential  (but  not 
sufficient)  component  of  maintaining  biological  diversity 
and  integrity. 

Recent  status  assessments  conducted  by  the  AFS  and 
its  subunits  clearly  indicate  systematic  declines  in  native 
fish  distribution  and  abundance  throughout  North  Amer- 
ica. About  one-third  of  the  freshwater  fish  taxa  in  North 
America  are  endangered,  threatened,  or  of  special  con- 
cern, with  membership  in  each  category  exhibiting  sub- 
stantial increases  during  the  last  decade  (Williams  et  al. 
1989).  At  least  106  Pacific  coast  stocks  of  anadromous 
salmon  and  trout  are  extinct,  and  214  more  are  at  risk  of 
extinction  or  of  special  concern  status  (Nehlsen,et  al. 
1991).  These  trends  indicate  that  the  current  hfgh  rates  of 
freshwater  fish  extinction  (Miller  et  al.  1989)  /ill  persist 
into  the  21st  century.  I  / 


Conservation  policy  should 
promote  management  prac- 
tices that  maintain  integrity, 
prevent  endangerment,  and 
enhance  recovery  of  species 
and  ecosystems. 


Other  aquatic  taxa  exhibit  even  higher  rates  of  endan- 
germent. For  example.  Master  (1990)  reported  that  36%  of 
the  crayfishes  and  55%  of  the  mussels  in  North  America 
are  extinct  or  imperiled.  Moreover,  endangerment  of 
aquatic  animals  is  greater  than  that  of  terrestrial  animals, 
in  part,  because  of  (a)  social  biases  against  small,  cold, 
and  wet  species  (Hughes  and  Noss  1992)  and  (b)  a  lack  of 
information  regarding  the  status  of  aquatic  species  (Wil- 
liams and  Neves  1992). 

Widespread  declines  in  aquatic  taxa  indicate  that  the 
integrity  of  many  ecosystems  (i.e.,  their  ability  to  sup- 
port a  balanced,  adaptive  community  of  organisms  (Karr 
and  Dudley  1981 1)  may  be  damaged.  Erosion  of  ecosys- 
tem integrity  (including  species  endangerment)  stems 
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primarily  from  pervasive  anthropogenic  impacts.  Ineffec- 
tiveness of  current  conservation  policy  is,  in  part,  due  to 
its  inappropriate  focus  (Karr  1991)  and  highly  fragmented 
nature  (Blockstein  1992).  Conservation  policy  should  pro- 
mote management  practices  that  maintain  integrity,  pre- 
vent endangerment,  and  enhance  recovery  of  species  and 
ecosystems. 

As  a  society  of  fisheries  professionals  and  a  leading 
proponent  of  wise  and  sustainable  resource  stewardship, 
the  AFS  supports  enactment  of  sound  endangered  spe- 
cies legislation  and  implementation  of  comprehensive 
conservation  policy.  To  that  end,  the  ESA  must  not  be 
weakened  and  should  be  strengthened  in  numerous 
ways,  as  described  below.  The  rationale  for  strengthening 
the  ESA  is  based  on  the  objective  of  sustainable  resource 
use  and  the  larger  goal  of  maintaining  ecological  integ- 
rity, which  is  fundamental  to  providing  economic  stability 
and  social  well-being. 

The  AFS  contends  that 

1)  Conservation  of  aquatic  species  and  ecosystems  is  a 
high  priority  for  society  and  fisheries  professionals. 

2)  Aquatic  species  and  healthy  ecosystems  provide  so- 
ciety with  a  broad  array  of  goods  and  services  and 
are  valued  for  aesthetic,  commercial,  ecological,  ethi- 
cal, recreational,  and  scientific  reasons. 

3)  Aquatic  species  are  reliable  indicators  of  environ- 
mental conditions.  Widespread  declines  of  aquatic 
species  reflect  ecosystem  deterioration  and  loss  of 
resource  value  to  society. 

4)  The  major  caii'ses  of  aquatic  species  endangerment 
are  habitat  degradation  and  introduction  of  non-na- 
tive species. 

5)  The  primary  goal  of  water  resource  management 
should  be  to  maintain  ecosystem  integrity,  including 
conservation  of  all  native  species.  An  integrity  goal 
is  essenHal  to  preserve  all  resource  values. 

6)  Ecological  conditions  in  waters  are  linked  inextrica- 
bly to  land  use.  Conservation  of  aquatic  species  and 
ecosystems  requires  wise  management  of  both  the 
water  and  the  watershed. 

7)  Restoration  and  maintenance  of  aquatic  ecosystems 
require  close  cooperation  of  land  and  water  users 
and  managers,  including  individuals,  nongovern- 
ment organizations,  and  agencies  of  federal,  tribal, 
stale,  and  local  governments. 

8)  Increasing  human  demands  on  water  resources  will 
cause  increasing  endangerment  to  aquatic  biota.  In- 
novative, pro-active  policies  are  needed  to  prevent 
endangerment  and  thereby  avoid  the  repeated  need 
to  invoke  the  ESA. 

9)  The  ESA  is  primarily  a  safety  net  to  avert  species 
extinctions.  II  must  be  complemented  by  and  coordi- 
nated with  other  legislation  and  policy  (slate  and 
federal)  to  maintain  ecosystem  integrity.  Some  ap- 
propriate legislation  already  is  enacted  (e.g..  Clean 
Water  Act,  Marine  Mammal  Protection  Act,  "^.'-itional 
Environmental  Protection  Act,  National  Forest  Man- 
agement Act,  and  numerous  slati-  laws),  but  often  is 
not  fully  or  appropriately  implemented.  Additional 
legislation  may  be  necessary  to  fully  protect  other 
components  of  biological  diversity. 
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10)  Curbing  extinction  of  aquatic  species  will  require  a 
multi-faceted  strategy,  including  emphasis  on  (a) 
preventing  endangerment  through  wise  resource 
management  and  use,  (b)  restoring  degraded  eco- 
systems and  habitats  and  reduced  populations 
through  intensive  management,  and  (c)  increasing 
scientific  and  public  understanding  of  aquatic  eco- 
systems. 

Policy  Recommendations 

The  policy  of  the  AFS  in  regard  to  conservation  of 
imperiled  species  is  to  support  re nuthorization  of  a 
strengthened  ESA  as  one  step  lot  ard  development  and 
implementation  of  conservation  policies  that  seek  to 
maintain  the  ecological  integrity  of  aquatic  systems. 

The  AFS  offers  the  following  recommendations  to 
strengthen  and  help  implement  the  ESA.  Recommenda- 
tions are  divided  into  six  categories:  Funding  Needs,  The 
Listing  Process,  Recovery  Plans,  Jeopardy  Determination, 
Individual  Rights  and  the  Public  Good,  and  Enforcement 
Needs.  In  addition,  the  AFS  offers  several  general  recom- 
mendations regarding  conservation  policy  beyond  the 
purview  of  the  ESA. 


Adequate  funding  of  the 
ESA  is  the  top  priority. 


Funding  Needs 

1)  Adequate  funding  of  the  ESA  is  the  lop  priority. 
Substantial  increases  in  apprnprialions  for  federal 
agencies,  cooperative  slate  programs,  and  local  habi- 
tat conservation  plans  are  critical  to  achieve  real  suc- 
cess in  ecosystem  protection  and  species  recovery. 

2)  Innovative  approaches  to  funding  are  needed  to  im- 
plement the  ESA  effectively.  A  few  options  include 
(a)  federal  loans  to  local  governments  to  purchase 
critical  habitat,  (b)  increased  funding  of  cooperative 
agreements  t)etween  state  and  federal  goverr>ments, 
<c)  new  excise  taxes  on  outdoor  recreational  equip- 

'  eiit  or  resource  use.  and  (d)  establishment  of  a 
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congressionally  appropriated  revolving  fund  for  ac- 
quiring land  under  provisions  for  habitat  conserva- 
tion plans.  Other  funding  sources  also  should  be 
explored.  Consistent  success  will  require  program 
flexibility  and  the  availability  of  numerous  options. 
3)  Recovery  efforts  will  not  be  distributed  uniformly 
among  species,  especially  when  funding  is  limited. 
All  species,  regardless  of  priority  for  recovery, 
should  be  protected  from  further  decline  (i.e.,  addi- 
tional degradation  should  be  prohibited).  Agency 
decisions  on  recovery  priorities  should  be  based  on 
explicitly  stated  criteria  and  guidelines.  Currently, 
prioritization  is  mostly  implicit;  making  this  process 
explicit  would  open  it  to  public  scrutiny.  Criteria 
should  include  (a)  costs  of  recovery  and  extinction 
(relative  to  all  values  listed  in  item  2  of  the  Back- 
ground section,  page  35)  and  (b)  probabilities  of  re- 
covery and  extinction.  Criteria  should  be  assessed  at 
local,  regional,  and  national  scales. 

The  Listing  Process 

1)  Listing  of  species  should  be  based  solely  on  the  best 
scientific  and  commercial  data  available,  as  currently 
stated  in  the  ESA.  Federal  agencies  responsible  for 
listing  should  '  - '  k  a  consensus  opinion  of  the  most 
'ppropiiate  scirnlists,  including  federal,  state,  and 
f'livale  sector  experts. 

2)  The  listing  process  should  be  streamlined,  not  en- 
cumbered by  more  bureaucr-iKc  checks,  such  as  re- 
views by  independent  comi-    'i-cs,  congressional 
hearings,  or  considerations  uf  economic  conse- 
quences. 

3)  Measures  should  be  taken  to  eliminate  the  backlog  of 
Category  1  and  2  candidate  species.  Such  measures 
might  include  (a)  allowing  a  "warranted  but  pre- 
cluded" finding  to  be  made  only  once  per  species,  (b) 
establishing  ■  statutory  deadline  for  making  final  de- 
terminations for  Category  1  candidate  species,  and  (c) 
encouraging  use  of  scientifically  sound  conservation 
agreements  that  eliminate  threats  in  lieu  of  listing. 

4)  Measures  should  be  taken  to  eliminate  the  backlog  of 
listed  species  without  critical  habitat  determinations, 
except  in  cases  where  such  determination  would 
harm  the  listed  species.  Such  measures  might  in- 
clude (a)  reducing  agetKy  discretion  for  designating 
critical  habitat  and  (b)  simplifying  the  process  of  des- 
ignating critical  habitat. 

5)  Timing  of  critical  habitat  designation  should  be  flexi- 
ble and  depend  on  availability  of  necessary  informa- 
tion. For  example,  critical  habitat  might  be  desig- 
nated coiKurrently  with  listing  or  recovery  plan 
development.  Critical  habitat  should  include  key 
riparian  and /or  watershed  components,  not  just 
aquatic  habitat. 

6)  The  option  of  listing  subspecies  and  vertebrate  pop- 
ulations should  be  retained  because  it  provides  the 
authority  and  flexibility  to  intervene  eariy  in  the  ex- 
tinction process.  Early  intervention  often  offers  the 
highest  prt>bability  of  successful  recovery.  Popula- 
tions are  appropriate  biological  units  of  conserva- 
tion and  are  especially  relevant  to  management  of 


anadromous  fishes  (e.g.,  salmon,  steelhead).  Popula- 
tions and  subspecies  should  be  defined  objecHvely 
on  the  basis  of  best  available  scientific  expertise,  in- 
cluding morphological  and  genetic  analyses.  How- 
ever, because  populations  and  subspecies  are  not  as 
evolutionarily  distinct  as  species,  certain  policies 
(e.g.,  hybrid  policy)  may  need  to  be  relaxed  to  en- 
sure their  conservation. 

Recoivry  Plans 

1)  Objectives  and  criteria  for  recovery  of  imperiled  spe- 
cies should  be  scientifically  defensible  and  based  on 
both  ecosystem  integrity  and  species  status.  Recov- 
ery plans  should  contain  clear  objectives  and  mea- 
surable criteria  for  assessing  recovery,  delisting  spe- 
cies, and  relisting  species. 

2)  Where  multiple  listed  and/or  candidate  species  oc- 
cur, recovery  plans  should  be  developed  for  commu- 
nities or  ecosystems  rather  than  (or  single  species. 
This  approach  would  provide  a  larger-scale  focus 
and  perhaps  avoid  the  need  to  list  some  candidate 
species. 

3)  Affirmative  duties  of  federal  agencies  to  implement 
recovery  plans  should  be  more  cleariy  defined  and 
include  lines  of  accountability  at  all  levels.  Pro-active 
species  conservation  efforts  by  state  and  federal 
agencies,  in  addition  to  those  identified  through  Sec- 
tion 7  consultation  with  the  U.S.  Fish  and  Wildlife 
Service  or  National  Marine  Fisheries  Service,  should 
be  encouraged. 

4)  Recovery  plans  should  not  be  requisite  for  listing, 
but  a  draft  should  be  completed  within  one  year  of 
listing. 

5)  Recovery  plans  should  include  explicit  efforts  to  edu- 
cate the  public  regarding  the  rationale,  procedures, 
and  success  of  recovery.  Education  efforts  should  be 
designed  to  generate  popular  understanding  of  re- 
covery objectives  and  to  induce  shifts  in  resource  use 
that  reduce  future  endangerment. 

6)  Recovery  plans  should  be  flexible  enough  to  incorpo- 
rate new  information  as  it  becomes  available.  Initial 
plans  should  identify  key  information  gaps,  includ- 
ing research  and  inventory  needs. 

7)  Recovery  plans  should  outline  ecological,  economic, 
and  social  ramifications  of  species  recovery  or  loss  in 
enough  detail  to  permit  recovery  options  to  be 
weighed  accurately. 

8)  Where  feasible,  recovery  plans  should  outline  several 
viable  options  for  recovery  and  include  analyses  of 
their  probabilities  of  success.  Options  with  the  high- 
est probabilities  of  success  should  be  pursued. 

Jeopardy  Determination 

1)  The  "jeopardy"  standanl  should  be  defined  in  the 
ESA  (rather  than  by  regulation)  as  any  action  that 
reduces  the  likelihood  of  either  survival  or  recovery 
(rather  than  both)  of  an  imperiled  species. 

2)  Any  significant  reduction  in  the  integrity  of  ecosys- 
tems supporting  imperiled  species,  including  modifi- 
cation of  habitat  or  introduction  of  non-natives, 
should  warrant  a  jeopardy  determination. 
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Individual  Rights  and  the  Public  Good 

1)  ESA  restrictions  on  economic  development  should 
not  be  relaxed.  The  perception  that  the  ESA  is  an 
inflexible  impediment  to  economic  growth  is  erro- 
neous. According  to  General  Accounting  Office  re- 
ports, fewer  than  1%  of  the  development  activities 
scrutinized  according  to  Section  7  of  the  ESA  have 
been  prohibited  due  to  impacts  on  protected  species. 

2)  Partnerships  among  government  agencies  (state,  fed- 
eral, tribal,  local)  and  between  government  agencies 
and  the  private  sector  to  maintain  integrity,  prevent 
endangerment,  and  enhance  recovery  should  be  ex- 
panded substantially,  especially  where  private  lands 
are  critical  to  imperiled  species.  Partnerships  with 
nongovernment  organizations  and  individuals 
should  be  encouraged  through  cooperative  agree- 
ments, tax  credits,  or  other  positive  incentives  to 
promote  wise  stewardship  of  land  and  water 
resources. 

3)  Where  feasible,  cooperative  management  plans 
should  be  developed  to  meet  species'  needs  for  pro- 
lection  and  landowner  objectives.  Other  options  in- 
clude purchase  of  conservation  easements,  exchange 
of  lands,  and  outright  purchase  by  the  government. 
Criteria  for  determining  land  value  should  be  fair 
and  objective  but  should  not  be  based  solely  on  cur- 
rent market  price. 

4)  Surveys  to  determine  the  presence  of  imperiled  spe- 
cies on  private  lands  should  be  the  responsibility  of 
appropriate  government  agencies.  Landowners 
should  grant  rights  of  access  and  cooperate  with 
those  agencies. 

5)  As  allowed  by  the  existing  ESA,  citizens  should  be 
eligible  to  sue  to  assure  implementation  of  ESA  pro- 
visions for  conserving  imperiled  species.  Much  of 
the  value  of  ecosystems  (including  rare  species)  ac- 
crues to  society  at  large.  Legal  standing  to  file  suit 
should  not  be  limited  to  those  suffering  immediate 
harm. 


Civil  and  criminal  penalties 
for  violations  of  the  ESA 
should  be  increased  substan- 
tially to  provide  a  deterrent 
to  violators. 


Enforcement  Needs 

1)  Civil  and  criminal  penalties  for  violations  of  the  ESA 
should  be  increased  substantially  to  provide  a  deter- 
rent to  violators. 

2)  Violation  of  the  ESA  should  lead  to  liability  for  costs 
of  restoration  and/or  recovery  of  affected  portions  of 
ecosystems,  habitats,  or  species.  Cost  estimates 
should  be  based  on  the  recovery  plan  or  best  avail- 
able information. 
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General 

The  following  recommendations  are  intended  to  pro- 
mote wise  land  and  water  stewardship,  thereby  minimiz- 
ing further  species  endangerment.  The  Af^ 

1)  encourages  pro-active  cooperative  resource  manage- 
ment among  agencies  at  federal,  state,  and  local  lev- 
els. Cooperation  increases  cost-effectiveness,  mini- 
mizes overlap,  and  reduces  conflict. 

2)  supports  additional  federal,  state,  and  local  pro- 
grams that  focus  on  maintenance  and  restoration  of 
ecosystem  integrity,  including  rare  and  nongame 
species. 

3)  encourages  pro-acHve  programs  aimed  at  land  and 
water  users  to  promote  ecosystem  integrity  and  sus- 
tainable resource  use.  Such  programs  might  include 
conservation  incentives,  workshops  on  land  and 
water  use  practices,  technical  assistance,  or  biomoni- 
loring. 

4)  supports  efforts  to  educate  the  public  on  the  distri- 
bution, biology,  and  environmental  needs  of  aquatic 
biota,  including  rare  and  nongame  species.  The 
more  people  know  about  natural  resources,  the  more 
they  will  support  resource  conservation. 

5)  supports  efforts  to  articulate  the  value  of  aquatic  sys- 
tems and  their  ecological  integrity  to  society.  An  ap- 
preciation for  the  value  of  water  resources  is  critical 
to  sustaining  public  support  for  their  protection. 

6)  supports  scientific  research  on  the  ecology  and  man- 
agement of  aquatic  systems.  Improved  understand- 
ing is  crucial  to  improved  policy  making. 


(The  ESA)  does  not  need 
substantial  revision,  economic 
"balancing,"  or  more  "flexibil- 
ity." Rather,  it  needs  reliable, 
adequate  funding;  strengthened 
provisions;  and  improved  imple- 
mentation. 


Summary 

The  ESA,  despite  shortcomings  in  its  implementation, 
provides  a  firm  basis  for  conserving  imperiled  species.  It 
does  not  need  substantial  revision,  economic  "balanc- 
ing," or  more  "dexibility."  Rather,  it  needs  reliable,  ade- 
quate funding;  strengthened  provisions;  and  improved 


implementation.  The  AFS  vigorously  supports  reauthori- 
zation of  a  strengthened  ESA  and  supports  complemen- 
tary legislation  to  protect  ecological  integrity  of  aquatic 
systems  and  avert  future  endangerment  of  species. 

Further,  the  AFS  supports  all  agency  cooperation,  pro- 
active programs,  and  public  education  that  enhance  wise 
resource  use  or  generate  public  appreciation  of  aquatic 
systems.  >^^ 
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July  28,  1993 


Hon.  Gerry  Studds,  Chairman 

Subcommittee  on  Environment  and  Natural  Resources 

H2-545  Ford  House  Office  Building 

Washington,  D.C.   20515-6234 

Re:   Endangered  Species  Act  (ESA) 

Dear  Chairman  Studds: 

Reclamation  District  No.  108  ("RD  108")  appreciates 
this  opportunity  to  comment  on  the  effects  of 
implementing  the  Endangered  Species  Act  in  California, 
with  the  hope  that  a  reasonable  reauthorization 
proposal  can  be  created.   The  District  believes  that 
the  Endangered  Species  Act  must  be  more  sensitive  to 
economic  issues  when  considering  reasonable  and  prudent 
alternatives  for  the  protection  of  species. 

RD  108  owns  and  operates  an  irrigation  system  which 
diverts  approximately  200,000  acre-feet  of  water  from 
the  Sacramento  River  under  a  contract  with  the  Bureau 
of  Reclamation  ( "Bureau" ) .    Under  the  auspices  of  the 
Bureau,  RD  108  will  be  undertaking  a  demonstration 
project  involving  the  testing  of  sonic  and  electrical 
fish  guidance  systems  to  deter  endangered  winter-run 
Chinook  salmon  from  entering,  and  being  entrained  in, 
water  diversion  facilities.   If  the  sonic  and 
electrical  systems  are  effective,  it  is  hoped  they  will 
supplant  more  expensive  positive  barrier  screens  on 
diversion  pumps. 

The  need  for  sensitivity  to  economics  can  be 
illustrated  through  the  District's  demonstration 
project.   While  barrier  screens  are  the  common  means  of 
protecting  fish  from  being  entrained  in  diversion 
facilities,  screens  are  fallible  and  expensive.   We 
need  alternative  methods  of  protecting  species  from 
diversion  facilities  and,  whatever  method  is  used  to 
protect  against  entrainment,  the  methods  must  be 
economically  feasible  to  install  and  operate. 

In  the  case  of  RD  108's  demonstration  project,  we  will 
operate  in  conformance  with  a  biological  opinion  and 
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incidental  take  statement  issued  by  the  National  Marine 
Fisheries  Service  ("NMFS")  pursuant  to  Section  7  of  the 
Endangered  Species  Act.   The  biological  opinion  and 
incidental  take  statement  requires  the  sonic  and 
electrical  system  to  meet  NMFS  criteria  for 
effectiveness.   NMFS  defines  "effectiveness"  as 
protecting  roughly  96.5  percent  of  winter  run  salmon 
from  entrainment,  predation  or  injury.   The  imposition 
of  this  high  level  of  protection  could  ultimately 
result  in  a  requirement  by  NMFS  that  RD  108  install  a 
positive  barrier  screen,  even  if  the  sonic  and 
electrical  systems  prove  to  be  extremely  effective  in 
guiding  fish  at  a  fraction  of  the  cost  of  a  positive 
barrier  screen.   Without  an  analysis  of  the  costs 
versus  the  benefits  achieved,  the  cost  of  diverting 
water  could  become  prohibitively  high  for  agriculture. 

Thank  you  again  for  the  opportunity  to  comment. 

Very  truly  yours, 

RECLAMATION  DISTRICT  NO.  108 


Tim  Leathers,  Manager 
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August  6,  1993 


Gerry  E.  Studds,  Chairman 

U.S.  House  of  Representatives 

Subcommittee  on  Environment  and  Natural  Resources 

1334  Longworth  House  Office  Building 

Washington,  D.C.  20515-6230 

ATTN:   Mary  Kitsos 

RE:     Proposals  for  Amendment  of  the  Federal 
Endangered  Species  Act  (ESA) 


Dear  Congressman  Studds: 

Consistent  with  your  request  for  comments  at  the  Congressional 
Subcommittee  Hearing  in  Woodland,  CA  on  July  7,  we  are  forwarding  our 
concerns  with  the  existing  form  of  the  ESA.  We  request  that  these 
issues  be  included  in  any  reauthorizing  legislation  for  the  Act. 

Granite  Construction  Company  is  a  general  engineering  contractor  with 
offices  and  construction  projects  throughout  California,  Arizona, 
Nevada,  and  Texas.  We  are  a  specialist  in  large-scale  infrastructure 
projects  -  new  construction  as  well  as  maintenance  and  repair.  The 
company  is  vertically  integrated  in  that  it  owns  aggregate  resources 
that  are  mined  and  manufactured  into  construction  materials,  both  for 
internal  use  and  outside  sales. 

The  current  implementation  of  the  ESA  has  severely  impacted  our  ability 
to  obtain  viable  aggregate  reserves  to  support  our  core  business. 
Despite  a  willingness  to  mitigate,  compensate  and  avoid  various 
impacted  where  appropriate,  the  Act,  in  its  current  form,  is  serving  an 
obstructionist  role  to  many  well-planned  projects. 

The  Least  Belle's  Vireo,  a  federally  and  state  listed  endangered  bird, 
has  promoted  the  shut  down  of  all  sand  and  gravel  mining  operations 
along  the  Santa  Clara  River,  a  primary  source  of  aggregate  in  Ventura 
County,  California.  This  includes  our  own  existing  sand  and  gravel 
mine  and  numerous  other  sites  operated  by  other  companies.  A  result  of 
this  action  has  been  the  inability  to  obtain  economic  aggregate 
supplies  for  manufacture  of  asphalt  concrete  and  finally  the  closure  of 
our  asphalt  operations,  in  existence  since  1962. 

Granite  Construction  Company  also  applied  to  mine  new  reserves  on  its 
own  property  along  the  Santa  Clara  River  shortly  before  the  Vireo  was 
listed  as  an  endangered  species.  The  existing  ESA  will  most  likely 
kill  this  proposed  project,  thus  eliminating  all  existing  and  planned 
operations  in  Ventura  County,  California. 


Soma  Barbara  Branch 

P.O.  Box  67M 

Santa  Bartara,  CA  93160 

(805)964-9951 
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We  strongly  urge  you  to  review  the  following  reconuDendations  for 
incorporation  into  the  unauthorized  Act. 

1.  Prohibit  Uncoapensated  Takingn  of  Property.  ESA  seeks  to  regulate 
the  Illegal  "taking"  of  listed  threatened  or  endangered  species 
The  Act,  however,  largely  overlooks  the  fact  that  mitigation 
requirements  to  avoid  the  "taking"  of  listed  species  often  result  in 
an  uncompensated  "taking"  of  real  property  as  prohibited  by  the 
Fifth  Amendment  to  the  U.S.  Constitution  when  a  property  owner 
becomes  deprived  of  viable  economic  uses  of  property.  No  specific 
provisions  exist  in  ESA  to  address  this  ironic  taking  of  species 
versus  taking  of  property  dilemma. 

A  solution  might  be  to  have  ESA  amended  to  expressly  recognize  and 
incorporate  Fifth  Amendment  protection  against  the  uncompensated 
taking  of  property  (including  real  estate,  water  rights,  and  other 
similar  attribute)  and  to  establish  a  mechanism  by  which  property 
owners  would  be  paid  for  any  substantial  diminution  of  value. 
While  private  property  owners  already  have  some  rights  in  this  area 
to  sue  for  compensation,  ESA  should  be  amended  to  affirm  private 
property  rights  and  to  allow  public  and  quasi-public  agencies  to  sue 
on  behalf  of  their  customers  or  members  for  diminution  of  value  to 
property  as  well. 

2.  Equal  Access  to  Judicial  Review.  At  present,  ESA  only  provide  for 
judicial  review  of  actions  by  the  Secretary  or  agency  personnel 
which  result  in  the  denial  of  a  petition  to  list  or  the  deferral  of 
a  listing.  ESA  does  not  provide  equal  access  to  the  courts  for 
persons  aggrieved  by  unnecessary/unsubstantial  petitions  or  agency 
decisions  to  list  species.  ESA  should  be  amended  to  provide  equal 
access  to  the  courts  for  those  who  challenge  the  biological 
integrity  of  proposed  listing  of  species. 

^-  Establishaent  of  a  Peer-Review  Process.  In  addition  to  the  lack  of 
a  clear  standard  to  define  "best  scientific  and  commercial  data 
available,"  no  peer-review  process  currently  exists  in  ESA  by  which 
to  determine  the  biological  integrity  of  information  upon  which 
listing  decisions  are  based.  A  great  many  others  science-based 
agency  and  private  decisions  include  a  formal,  independent,  and 
objective  peer-review  process  prior  to  such  decision-making. 

ESA  should  be  amended  to  include  the  establishment  of  a  cross-sector 

commission  of   the   best   scientific   minds   who   would  make   an 

independent  review  when  so  requested,  for  the  biological  data  and 
process  used  to  list  a  species.   This  same  public-private 

commission  should   be    available    to   review   species  status 

designations  of  critical  habitat  and  the  formulation  of  recovery 
plans,  in  addition  to  listing  decisions. 
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4.  Reaove  Potential  Bias  fro«  the  Listing  Process.  Currently  under 
ESA,  the  same  agency  staff  which  collects,  reviews,  and  internally 
recominends  a  decision  upon  data  for  a  list,  also  conducts  the  only 
public  hearing  provided  under  ESA  to  review  the  integrity  of  the 
data  upon  which  listing  are  made.  ESA  currently  does  not  require 
agency  staff  to  defend  evidence  or  substance  of  contrary  evidence 
which  may  indicate  that  no  listing  is  justified.  There  simply  are 
no  checks  and  balances  in  the  system,  to  guarantee  adequate 
Constitutional  Due  Process  requirements  for  a  fair  and  objective 
review  and  hearing  when  the  same  agency  acts  as  judge,  prosecutor, 
and  jury  under  ESA. 

ESA  should  be  amended  to  require  that  all  relevant  data  be 
recognized  and  adequately  considered,  that  regulatory  decisions  be 
made  by  an  independent  administrative  law  judge  or  blue-ribbon 
commission,  and  only  after  duly-noticed  and  formally  conducted 
evidentiary  hearings  which  involve  the  public. 

5.  Focus  the  Iwplementation  tor  Listed  Species  on  Withdrawn  Federal 
Lands.  The  Federal  Government  owns  tens  of  millions  of  acres  of 
land  which  is  available  for  use  and  enhancement  as  endangered 
species  mitigation  habitat.  Wilderness  and  other  areas  have  been 
designated  for  natural  habitat  protection  exclusively  and 
withdrawn  from  human  multiple-use  development.  Use  of  these  lands 
for  endangered  species  mitigation  purposes  has  barely  scratched  the 
surface  of  its  inherent  potential.  In  many  cases,  it  would  be  much 
less  socially  and  economically  disruptive  to  humans,  and  would 
provide  safer  long-term  species  protection,  to  direct  endangered 
species  mitigation  towards  these  lands  and  away  from  multiple-use 
public  lands  and  private,  local  or  state-owned  land. 

ESA  should  be  amended  to  establish  priorities  which  emphasize  the 
use  of  biologically-appropriate  federal  lands  for  endangered 
species,  mitigation  and  enhancement  which  have  been  withdrawn 
from  public  multiple  use  and  are  dedicated  to  natural  habitat 
preservation,  prior  to  requiring  mitigation  on  private  or  other 
land. 

6.  Require  Greater  Consideration  of  Direct  and  Indirect  Social. 
Bconowic  and  Environaental  Costs  in  the  Developaent  of  Species 
Recovery  Plans.  Currently,  ESA  just  requires  general  consideration 
of  the  "cost"  of  recovery  measures  when  developing  a  recovery  plan. 
There  is  no  set  of  criteria  defining  just  what  types  of  costs 
should  be  considered  and  to  what  degree  they  should  be  analyzed 
(i.e.  increases  in  housing  costs,  etc.)  As  such,  economic  and 
social  impacts  from  specific  proposed  recovery  measures  are  often 
given  cursory  review  at  best. 
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August  3,  1993 


The  Honorable  Gerry  E.  Studds 

House  of  Representatives 

Committee  on  Merchant  Marine  and  Fisheries 

Subcommittee  on  Environmental  and  Natural  Resources 

Rm.  1334  Longworth  House  Office  Building 

Washington,  D.C.  20515-6230 

RE:   ENDANGERED  SPECIES  ACT 

Dear  Chairman  Studds: 

These  comments  from  the  Marin  Audubon  Society  are  in  response  to 
The  Sub-Committee's  June  16  hearing  in  Woodland,  CA.   The  Marin 
Audubon  Society  represents  over  2400  members  in  Marin  County 
which  is  located  across  the  Golden  Gate  Bridge  from  San 
Francisco.   We  have  a  long  history  of  activism  on  behalf  of 
wetlands,  wildlife  and  endangered  species. 

Many  of  the  recommendations  made  during  the  hearing  would 
primarily  serve  to  weaken  and  cripple  the  ESA.  They  are  indeed 
familiar  pleas  -  heard  in  other  arenas  such  as  conflicts  over 
protection  of  wetlands  and  forests  -  for  private  property  rights 
and  other  self-interests.  The  recommendations  for  endless  review 
and  economic  reports  would  delay  and  undermine  the  effectiveness 
of  the  ESA.  They  would  also,  we  fear,  contribute  to  the 
extinction  of  many  species. 

He  would  like  to  fully  support  the  positions  put  forth  by  Dr. 
Peter  Moyle  in  response  to  Congressman  Fazio's  recommendations. 
Dr.  Moyle 's  is  a  scientifically  based  and  politically  astute 
analysis  of  the  proposed  revisions.  Of  particular  Interest  are 
his  comments  on  Habitat  Conservation  Plans.  Dr.  Moyle 's  concern 
is  that  HCPs  would  be  used  as  an  excuse  for  not  listing  and 
therefore  not  protecting  species.  He  suggests  that  they  belong 
under  an  Endangered  Ecosystem  Act.   He  agree. 

The  San  Bruno  Mt.  hcp  is  frequently  cited  as  a  model,  however, 
members  of  the  local  community  are  extremely  critical  of  it. 
Examination  of  the  reports  of  HCPs  by  Michael  Bean  and  others 
reveal  very  little  actual  information  about  the  status  of  the 
species  of  interest  or  of  their  habitats.  That  developers  and 
industry  representatives  are  advocating  HCPs  makes  us  even  more 
concerned.   Perhaps  their  support  reflects  the  only  real 
certainty  in  HCPs,  i.e.  that  there  will  be  loss  of  habitat  to 
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development.  HCPs  may  reduce  conflicts  but  we  have  yet  to  see 
evidence  that  they  have  benefitted  any  species  or  ecosystem. 

Before  a  commitment  is  made  to  encourage  and  expand  the  use  of 
HCPs,  an  independent  biological  review  of  existing  HCPs  should  be 
completed.  There  must  be  a  systematic,  scientifically  based 
analysis  of  their  effectiveness  in  fostering  the  protection  of 
species.  At  minimum,  HCP  guidelines  should  be  revised  to  correct 
problems  that  are  revealed  by  the  analysis.  The  analysis  should 
be  available  to  the  public.  In  addition,  we  urge  that: 

-  recovery  plans  be  required  for  all  species  of  concern  prior  to 

development  of  an  HCP. 

-  each  HCP  have  defined  biological  goals,  and  define  interim 

steps  to  reach  those  goals,  that  further  the  protection  and 
recovery  of  a  species. 

-  habitat  protection,  enhancement  or  restoration  take  place 

before  any  habitat  destruction. 

-  each  HCP  include  measurable  criteria  by  which  to  define 

success  and  failure,  and  time  requirements  for  remedying 
problems . 

-  HCPs  contain  provision  for  amendment  based  If  species  or 

habitats  decline. 

Thank  you  for  considering  our  comments. 

-7 


man,  Chair 
Committee 
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Honorable  Gerry  E.  Studds,  Chairman 
Subconml  ttee  on  Envlroninent 

and  Natural  Resources 
H2-545  Ford  House  Office  Building 
Washington,  D.C.  20515-6234 

Dear  Chairman  Studds: 

Subject:  Endangered  Soecles  Act  --  Testimony 

The  regulatory  process  associated  with  the  Federal  Endangered 
Species  Act  does  not  provide  for  an  adequate  level  of  public 
Input  or  peer  review.  These  deficiencies  have  resulted  In  a 
regulatory  process  which  Is  devoid  of  regulatory  and  economic 
accountability. 

The  need  to  reform  the  regulatory  process  has  been  clearly 
demonstrated  by  the  mismanagement  of  the  water  and  fishery 
resources  of  the  San  Francisco  Bay  and  the  Sacramento-San  Joaquin 
River  Complexes  In  California  (Bay-Delta). 

The  mismanagement  has  Included  the  pursuit  of  objectives  that  are 
not  founded  on  sound  biological  evidence  and  the  selective 
application  of  both  the  Federal  and  State  Endangered  Species  Act. 

The  regulatory  agencies  have  successfully  applied  the  Endangered 
Species  Act  to  achieve  political  goals.  The  regulators  have  used 
the  Endangered  Species  Act  to  obtain  control  over  the  operations 
of  the  federal  and  state  water  projects,  while  Ignoring  the 
application  of  the  law  to  their  own  activities.  This  claim  Is 
evidenced  by  the  treatment  of  the  non-native  striped  bass  within 
the  Bay-Delta,  as  described  below. 

The  winter-run  chlnook  salmon  Is  listed  and  protected  under  both 
the  Federal  and  State  Endangered  Species  Acts,  which  prohibit  the 
"taking"  --  hunting,  killing,  or  catching  --  of  an  endangered 
species.  The  level  of  protection  provided  by  the  Federal 
Endangered  Species  Act  was  demonstrated  during  federal  court 
proceedings  to  restrict  diversions  by  the  Glenn-Colusa  Irrigation 
District,  where  U.  S.  District  Court  Judge  David  F.  Levi  stated 
that,  "No  one  can  take  (kill)  even  one  of  these  fish..."  Also, 
"You  can't  take  simply  because  your  livelihood  depends  on  it." 
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By  contrast,  the  striped  bass  was  Introduced  to  the  Bay-Delta.  Therefore,  the 
striped  bass  population  within  the  Bay-Delta  Is  not  Important  In  the  evolutionary 
legacy  of  the  species  and,  therefore.  It  cannot  qualify  for  protection  under  the 
Endangered  Species  Act.  Stated  another  way,  the  non-native  striped  bass  Is  no 
■ore  a  component  of  the  natural  Bay-Delta  ecosystem  than  are  the  water 
development  projects. 

Studies  on  Interspecific  Impacts  between  striped  bass  and  chlnook  salmon  have 
proven  that  striped  bass  will  consume  salmon  throughout  the  Bay-Delta.  Those 
findings  from  studies  conducted  over  20  years  ago  are  sunnarlzed  below: 

•  Chadwicic  and  von  Geldem  (1964)  found  that  yearling  and  two-year  old 
striped  bass  are  abundant  In  the  Sacramento  River  and  Its  main 
tributaries  and  that  In  local  situations,  they  feed  extensively  on 
salmon. 

•  Stevens  (1966)  found  quantities  of  small  chlnook  salmon  In  the 
stomachs  of  Juvenile  bass  In  the  spring  and  summer;  of  sub-adult  bass 
In  the  fall,  spring,  and  summer;  and  of  adults  In  the  spring  and 
suomer.  Areas  of  the  Delta  where  salmon  were  consumed  Included  the 
lower  San  Joaquin  River,  the  Sacramento  River,  and  the  Lower 
Nokelumne  River. 

•  Thomas  (1967)  examined  the  stomachs  of  over  4,500  striped  bass  and 
determined  that  chlnook  salmon  made  up  a  significant  portion  of  the 
diet  of  Juvenile  and  adult  striped  bass  In  the  Delta  area  and  lower 
Sacramento  River  during  the  spring  and  summer  months. 

The  Impact  of  the  predatlon  by  the  non-native  striped  bass  on  the  protected 
winter- run  salmon  Is  further  evidenced  by  the  fact  that  two  of  the  11  major 
problems  Identified  by  the  California  Department  of  Fish  and  Game  (COFG)  as 
adversely  affecting  winter-run  salmon  populations  Included  predatlon  by  striped 
bass.  One  problem  Identified  Is  the  predatlon  by  striped  bass  on  downstream 
migrating  Juvenile  salmon  at  the  Red  Bluff  Diversion  Dam.  Another  problem 
Identified  Is  the  estimated  loss  of  63  to  97  percent  of  the  salmon  that  enter  the 
Clifton  Court  Forebay  to  predatlon,  with  striped  bass  being  the  primary  predator. 

Recognizing  the  severity  of  the  predatlon  problem  at  the  Clifton  Court  Forebay, 
CDFG  and  the  California  Department  of  Water  Resources  have  adopted  a  predatlon 
management  plan.  Under  the  program,  the  striped  bass  will  be  netted  and  trucked 
to  release  points  elsewhere  In  the  Bay-Delta  system.  Certainly  one  would 
understand  that  the  striped  bass  will  continue  to  feed  on  Juvenile  salmon  and 
other  native  species  elsewhere  In  the  system. 

The  fact  that  the  striped  bass  will  continue  to  feed  on  Juvenile  salmon  elsewhere 
In  the  system  Is  described  In  an  article  by  Tom  Stienstra  In  the  San  Francisco 
Examiner  and  Chronicle  on  Sunday,  July  4,  1993,  where  he  stated  that: 

'The  most  expensive  fish  chum  In  the  world  Is  being  pitched  Into  San  Pablo 
Bay  this  summer  by  the  California  Department  of  Fish  and  Game. 
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At  the  cost  of  10  cents  per  fish,  300,000  juvenile  salmon  are  being 
funnel ed  out  of  the  chutes  of  DFG  tanker  trucks  every  day,  Monday  through 
Friday,  and  into  the  hungry  mouths  of  striped  bass,  who  await  each  day's 
fish  plant  like  trained  seals  at  feeding  time... 

...The  stripers,  well  trained  by  now,  can  hardly  wait  to  start 
annihilating  the  baby  salmon.  There  can  be  literally  acres  of  marauding 
bass,  joined  by  diving  marine  birds,  and  in  turn,  fisherman  in  delirium  at 
the  prospects  of  an  easy  catch  of  a  big  striped  bass,  typically  an  elusive 
prize..." 

Despite  the  fact  that  the  non-native  striped  bass  "takes"  the  protected  winter- 
run  Chinook  salmon,  the  regulatory  agencies  have  selected  the  non-native  striped 
bass  as  the  indicator  species  by  which  to  measure  the  health  of  the  Bay-Delta 
ecosystem.  Selecting  the  striped  bass  for  this  purpose,  a  non-native  major 
predator,  at  a  time  when  the  food  web  of  the  Bay-Delta  Is  in  a  broad  state  of 
decline,  defies  rational  decision-making.  As  a  result  of  this  biologically 
flawed  decision,  the  regulatory  agencies  are  now  diverting  our  limited  resources 
away  from  native  species  for  use  in  maintaining  and  enhancing  the  population  of 
the  non-native  striped  bass.  Their  efforts  to  produce  the  non-native  striped 
bass  come  at  tremendous  social  and  economic  costs.  For  example: 

•  The  EPA  has  threatened  to  take  over  the  water  quality  planning 
functions  of  the  state  and  to  require  that  the  federal  and  state 
water  resources  projects  be  operated,  at  untold  costs,  to  provide 
more  water  for  the  non-native  striped  bass. 

•  At  a  time  when  others  were  being  required  to  take  extraordinary 
measures  at  extraordinary  costs  to  protect  the  winter-run  chlnook 
salmon,  CDFG  was  planting  millions  of  yearling  striped  bass,  a  known 
major  predator  of  juvenile  salmon,  in  the  Bay-Delta. 

•  The  Central  Valley  Project  Reform  Act  (Act),  which  was  enacted  by 
Congress  in  October  1992,  requires  the  development  and 
implementation  of  a  plan,  at  untold  costs,  to  ensure  that  by  the 
year  2002,  production  of  the  non-native  striped  bass  in  the  Bay- 
Delta  Is  sustainable  at  levels  not  less  than  twice  the  average 
levels  attained  during  the  period  of  1967-1991.  The  requirement  to 
double  the  population  of  the  striped  bass  1n  the  Bay-Delta  has  been 
made  despite  the  fact  that  no  evidence  exists  to  suggest  that  non- 
native  striped  bass  can  coexist  with  the  native  endangered  species 
at  such  levels  given  the  current  condition  of  the  bay-Delta 
ecosystem. 

Existing  Information  conclusively  demonstrates  that  the  non-native  striped  bass 
is  a  major  predator  of  the  chinook  salmon  in  the  Bay-Delta,  and  that  winter-run 
Chinook  salmon  will  be  killed.  Injured,  or  harassed  by  the  non-native  striped 
bass.  As  such,  the  above-mentioned  actions  clearly  violate  the  protection 
afforded  the  winter-run  chlnook  salmon  under  the  Federal  and  State  Endangered 
Species  Acts. 
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Without  the  proper  management,  the  Bay-Delta  ecosystem  will  continue  to  decline 
at  tremendous  ecological,  social,  and  economic  costs.  Neither  the  citizens  of 
California  nor  the  Bay-Delta  ecosystem  can  afford  the  consequences  of  the  current 
regulatory  process. 

I  request  that  you  use  the  authority  of  the  House  Merchant  Marine  and  Fisheries 
Comnittee  to  restore  regulatory  and  economic  accountability  to  the  regulatory 
process  and  to  the  Endangered  Species  Act.  This  will  require  incorporating 
mechanisms  into  the  process  which  will  permit  effective  public  input  and  peer 
review. 

I  appreciate  the  conmittee's  consideration  of  this  information  and  wish  you  and 
members  of  the  committee  well  in  obtaining  an  effective  and  workable  balance  in 
the  Endangered  Species  Act  legislation. 

Sincerely, 


c 


Lee  Frederiksen 


cc:  Congressman  Vic  Fazio 
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The  Honorable  Gerry  E.  Studds" 

U.S.  House  of  Representatives 

Committee  on  Merchant  Marine  and  Fisheries 

Room  1334,  Longwortfa  House  OfBce  Building 

Washington,  DC  20515-0230 

RE:  SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES 
/  FIELD  HEARING  HELD  JULY  7,  1993  ON  THE  IMPLEMENTATION 
OF  THE  ENDANGERED  SPECIES  ACT  IN  CALIFORNL\ 

Dear  Representative  Studds: 

As  a  member  of  die  Board  of  Directors  of  fte  Olivenhain  Municipal  Water  District 
and  a  member  of  die  National  Endangered  Species  Reform  Coidition,  I  wish  to 
diank  the  Committee  for  the  opportunity  to  present  my  comments  regarding 
pending  legislation  affecting  implementation  of  die  Endangered  Species  Act  It  is 
my  understanding  that  two  bills  have  been  introduced,  H.  R.  1490  and  H.  R.  2043. 
After  reviewing  them,  I  believe  each  would  strengthen  die  integrity  and 
administrati(Bi  of  the  Endangered  Species  Act  but  in  different  w^rs. 

The  Olivenhain  Municipal  Water  District  is  veiy  suppwtive  of  H.  R.  1490  which 
addresses  die  issues  of  habitat  preservation  while  {neventing  burdensome  standards. 
The  Olivenhain  Municipal  Water  District  strives  to  maintain  its  water  resources  for 
a  growing  population  widiin  San  Diego  County.  California  alone  has  more  listed 
endangered  species  than  any  odier  state.  Altonately,  H.  R.  2043  contains  a  major 
expansion  of  the  act  that  would  require  cons^vmg  of  "candidate  species",  possibly 
numbering  in  the  thousands.  I  beUeve  tfns  is  a  much  too  rigid  approach,  not  based 
upon  complete  scientific  study  and  lacking  of  consideration  of  broad  impact 
assessment 


A  Put*:  Agency  incarporatad  on  Mere>>  24. 1 959:  tonned  under  the  Munidpel  VMer  Dialrict  Law  d  191 1 
Sadion  71000  et  seq.  of  the  Slate  o(  CaiMoniia  WMer  Code 
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I  would  like  to  encourage  you  to  consider  ways  to  expand  upon  the  positive  steps 
being  demonstrated  by  Director  Babbitt  of  the  Department  of  the  Interior,  to 
encourage  consensus  building  and  cooperative  initiatives  of  the  governmental, 
private  and  regulatory  sectors. 

As  proposed,  H.  R.  1490  provides  a  more  realistic  approach  to  aid  agencies  such 
as  ours  in  meeting  the  requirements  of  the  Endangered  Species  Act.  The  guidelines 
set  forth  in  H.  R.  1490  will  help  water  districts  with  die  development  and 
implementation  of  a  recovery  plan  for  endangered  species  when  necessary.  As  you 
consider  input  and  final  regulatory  legislation,  1  hope  you  and  members  of  the 
committee  will  see  it  appropriate  to  finalize  an  act  that  meets  the  mutual  needs  and 
objectives  of  the  ESA  while  providing  for  the  scientific  listing  process  for  species; 
encourage  early  intervention  before  species  become  threatened  and  endangered, 
ensuring  that  socio-economic  impacts  are  fully  considered  when  species  recovery 
plans  are  developed  and  utilizing  voluntary  recovery  management  agreements 
wherever  possible. 

I  thank  you  for  your  consideration  and  the  opportunity  to  present  my  views  during 
this  hearing  process. 

Sincerely, 


Harold  Gano 

Vice  President,  Board  of  Directors 

Olivenhain  Mimicipal  Water  District 
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Califomta  Office 
Rockridge  Market  Hall 
5655  College  Ave. 
Oakland.  CA  94618 
(510)658-8008 
July   8,    1993  Fax:  510^58^30 

Hon.  G«rry  Studds 

Chair,  Committee  on  Merchant  Marine  and  Fisheries 

237  Cannon  House  Office  Building 

Washington,  D.C.   20515-2110 

Dear  Congressman  Studds: 

Thank  you  again  for  bringing  your  subcoanittee  on  Environment  and 
Natural  Resources  to  northern  California  for  a  hearing  on  the  Endangered 
Species  Act  and  for  inviting  me  and  EDF  to  testify. 

You  will  recall  that  Congressman  Dooley  requested  and  you  agreed  that 
the  record  of  the  hearing  be  kept  open  to  accommodate  additional  questions 
that  he  might  generate  of  witnesses  who  appeared  at  the  hearing  and  answers 
they  might  provide. 

Since  the  hearing  record  is  thus  still  open,  I  wondered  whether  it 
would  be  appropriate  for  me  to  supplement  my  oral  remarks  with  a  more 
specific  reference  to  the  San  Francisco  Chronicle  article  of  July  7  that  I 
cited  in  my  oral  testimony,  but  had  not  provided  with  the  koritten  testimony 
which  I  had  previously  sxibmitted  to  the  subcomnittee.   A  copy  of  that 
article  is  enclosed  with  this  letter. 

You  will  see  in  it  the  reference  to  an  $800  million  environmental 
funding  package  which  the  State  Administration  is  said  to  have  under 
consideration.   Although  details  are  sketchy,  the  package  is  reputed  to 
include  $100  million  in  state  bond  funds  for  implementation  of  the  Central 
Valley  Project  Act,  which  would  be  supplemented  by  substantial  additional 
funds  derived  from  water  user  mitigation  surchaurges. 

In  my  oral  testimony,  I  indicated  that  EDF  generally  supported  the 
Governor  in  this  effort  and  that  it  was  a  welcome  shift  in  the  State 
Administration's  position  on  California  water  issues  from  the  problematic 
actions  which  I  had  delineated  in  greater  detail  in  my  written  submission 
and  which  I  also  referenced  orally. 

I  know  you  stated  that  you  were  impressed  with  the  Governor's 
testimony  at  the  hearing.   I  also  share  your  optimism  that  a  bi-partisan 
coalition  can  be  put  together  on  Endangered  Species'  Act  reauthorization 
which  will  at  once  enhance  species  preservation  ^d  recovery  and  take  into 
account  the  economic  impacts  of  species  protection,  both  positive  and 
negative.   Insofar  as  the  long-term  recovery  of  the  endangered  aquatic 
species  in  California  we  discussed  at  the  hearing  are  concerned,  the 

Sattonai  Headquarters 

257  Park  Avenue  Soulh  1S75  Connectlcul  Ave.  N.W.  1405  Arapahoe  Ave.  1 28  East  Hargeil  Si.  1 800  Guadalupe 

New  York.  NY  loom  Washingion.  DC  :0(K)>)  Boulder.  CO  S0302  Raleigh.  NC  57601  Austin.  TX  78701 
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Governor's  putative  bond  measure  could  *«ell  be  crucial. 

I  hope  that  you  and  your  aubconanlttee  will  continue  to  pursue  this 
matter  after  your  return  to  Washington,  D.C. 

Sincerely  yours, 

Thomas  J.  Graff 
Senior  Attorney 

cot    Hon.  Pete  Wilson 
Hon.  Vic  Pasio 
Hon.  Dan  Hamburg 
Hon.  Cal  Dooley 
Hon.  Duke  Cunningham 
Hon.  Richard  Pombo 
Hon.  Wally  Herger 
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Key  Official  Quits  Bay-Delta  Panel,  Blasts  Wilson 


By  Elliot  DIringtr 

A  pinel  Itiiiiched  by  Gover- 
nor  Wilson  to  Uekle  CilUornli'i 
longtenn  witer  crlili  li  In  dUar- 
riy  following  the  resignation  of 
its  co-cbalnromin.  who  sijrt  Its 
credibility  has  been  destroyed. 

Hillsborough  Mayor  Jean  Auer. 
in  a  letter  to  WUson  resigning  her 
post  with  the  Bay  DelU  Oversight 
Council,  said  the  panel's  search  for 
solutions  had  been  "derailed  as  a 
direct  result"  of  the  governor's 
withdrawal  of  new  protections  for 
San  Francisco  Bay  and  the  delta. 

Several  environmentalists 
have  refused  to  participate  in  the 
council  since  the  governor's  action 
in  April,  and  federal  environmen- 
tal officials,  who  are  asserting  In- 
creasing control  over  CaUfomla 


water  supplies,  have  so  far  declin- 
ed to  Join  the  deUberatlona. 

"The  deck  has  been  reshuffled 
and  a  new  hand  must  be  played," 
said  Auer.  "Unless  and  until  all  the 
pertinent  players  are  again  at  the 
table,  consensus  cannot  be  reach- 
ed." 

To  deflect  charges  that  he  fa- 
vors fanners  at  the  expense  of 
wildlife,  and  to  draw  environmeo- 
tallsts  and  the  federal  government 
to  the  table.  Wilson  is  now  think- 
ing of  asking  state  voters  to  ap- 
prove millions  of  dollars  worth  of 
bonds  to  help  rebuild  plummeting 
fish  stocks. 

Administration  officials  said  an 
S800  million  package  —  which 
would  cover  state  costs  for  a  series 
of  projects  authorized  last  year  by 
Congress,  and  provide  funds  for 


other  envlroimientaj  programs  — 
could  be  proposed  u  early  as  to- 
day, when  the  governor  testifies  at 
a  congressional  hearing  on  the  En- 
dangered Species  Act. 

Wilson,  who  has  become  a  vo- 
cal critic  of  the  Endangered  Spe- 
cies Act.  is  also  expected  to  an- 
nounce a  pair  of  "summits"  this 
fall  In  Northern  and  Southern  CaU- 
fomla to  look  for  ways  of  fulfilling 
the  law's  goals  while  easing  the 
economic  fallouL 

Wilson  created  the  22-member 
bay  delta  council  last  year  as  a  way 
of  forging  a  compromise  among 
urban,  agricultural  and  environ- 
mental interests  on  ways  to  boost 
water  exports  from  the  Sacramen- 
to.San  Joaquin  River  Delta  while 
also  restoring  its  ailing  wildlife. 

The  panel  was  barely  getting 


under  way  when  the  goremar, 
contending  that  federal  authori- 
ties were  already  taking  steps  to 
protect  fish  under  the  Endangered 
Species  Act,  told  the  Sute  Water 
Resources  Control  Board  to  shelve 
Its  proposed  bay-delu  standards. 

Auer,  a  former  water  board 
member  with  environmental  lean- 
ings and  a  reputation  for  consen- 
sus-building, could  not  be  reached 
yesterday  for  comment  on  her  res- 
ignation. 

San  Diego  construction  execu- 
tive Mike  M«Hig«ti  the  coundl'i 
other  cochalrmao.  said  the  gnrap 
will  continue  gathering  and  ana- 
lyzing Information  on  the  delta  but 
will  be  uiuble  to  meet  Its  goal  un- 
less environmentalists  and  the  fed- 
eral govenmient  can  be  persuaded 
to  johi. 
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Thaleia  Georgiades 

4880  Klngvale  Lane 

Placerville,  CA  9S667 

July  5,  1993 

Gerry  E.  Studds,  Chairman, 

House  Merchant  Marine  &  Fisheries  Committee 

H2-545  Ford  H.O.B. 

Washington,  D.C.  20575-6234 

Dear  Mr.  Studds, 

I  will  probably  be  unable  to  attend  a  hearing  being  held  in 
Woodland,  California  on  July  7,  1993  to  hear  testimony  on  issues 
surrounding  reauthorization  of  the  Federal  Endangered  Species  Act. 
Because  I  am  not  one  of  the  invited  experts,  my  testimony  would  not 
be  taken  at  that  time  in  any  event.  For  this  reason  I  wish  to 
submit  my  comments  for  the  record  as  follows. 

1.  I  strongly  favor  reform.  Reform  is  desperately  needed  as  soon  as 
possible  before  we  choke  the  life  out  of  our  economy. 

2.  The  Federal  Endangered  Species  Act  is  one  of  the  two  most 
dangerous  pieces  of  environmental  legislation  in  history.  While  the 
original  intent  of  this  legislation  was  well  meaning  and  honorable, 
it  was  drafted  in  such  a  way  as  to  be  left  to  interpretations  so 
extreme  that  it  has  single  handedly  brought  business  and  community 
development  to  a  screeching  halt  nation  wide.  It  was  engineered  to 
place  human  needs  and  existence  in  a  subordinate  position  to  all 
other  life  forms  which  is  ludicrous!  Such  absurd  legislation, 
because  it  is  so  far  from  reality  and  totally  unworkable,  causes 
such  chaos  that  it  is  destined  to  incite  revolt.  This  is  the  result 
of  "bad  law" . 

3.  All  species  can  be  protected  and  provided  for  with  moderation. 
There  are  a  few  basic  rules  of  life  as  we  know  it.  A)  No  species 
lives  on  as  we  know  it  in  perpetuity.  They  all  evolve  (change)  over 
time  and  many  thousands  have  gone  to  extinction.  So  will  thousands 
more.  This  is  a  fact  of  life.  B)  Nothing  stays  the  same.  Nothing. 
Life  and  Issues  of  concern  to  us  today  will  be  completely  different 
tomorrow.  C)  Nature  takes  care  of  itself.  Every  time  we  try  to 
alter  nature  we  create  a  new  problem. 

4.  There  has  to  be  a  balance  between  human  needs  and  species 
protection.  Almost  everyone  in  a  position  to  significantly  effect 
(develop  or  destroy)  a  species  also  possess  the  resources, 
intelligence  and  concern  to  evaluate  the  Impacts  of  their  actions. 

5.  So  far.  The  Federal  Endangered  Species  Act  has  been  nothing  more 
than  a  tool  to  stop  all  human  progress.  There  is  great  controversy 
over  whether  this  was  in  deed  the  intent  of  the  Act  or  whether  it 
was  merely  a  well  meaning  piece  of  legislation  being  manipulated 
out  of  control.  In  any  event,  it  has  done  nothing  but  cause 
controversy  and  stifle  progress. 
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6.  The  use  of  Inaccurate,  contrived  and  otherwise  flawed  data  being 
applied  by  "experts"  when  evaluating  the  species  protection  Is 
outrageous!  More  often  than  not  the  data  being  used  Is  later  found 
to  be  Inaccurate  and  Is  often  someones  guess  work  at  best.  How 
Irresponsible  we  are  to  determine  the  fate  of  our  nations  people 
and  the  other  species  we  seek  to  protect  with  such  poor  science! 

7.  The  cost  of  the  Federal  Endangered  Species  Act  Is  astronomical 
and  what  are  we  getting  for  our  money?  The  cost  Is  so  far  out  of 
control  that  this  discussion  can  end  right  here  with  the  simple 
explanation  that  we,  the  people,  can't  afford  It.  The  human  species 
would  never  live  long  enough  to  pay  for  It.  As  to  what  we  are 
getting  for  our  money. . .Those  who  have  pursued  a  career  In 
governmental ly  funded  species  protection  seem  to  be  feathering 
their  nests  with  tax  payers  dollars.  Government  work  has  mushroomed 
to  one  of  the  biggest  Industries  In  the  nation;  a  gold  mine  for 
government  workers  with  an  array  of  built-in  benefits,  or  so  they 
think.  The  reality  Is  that  no  one  will  ever  be  able  to  develop  any 
type  of  growth  or  business  to  generate  any  tax  dollars  to  pay  for 
any  of  this  and  soon  the  whole  economy  will  collapse...  or  haven't 
you  noticed,  yet. 


I  love  California  and  I  love  Its  abundance  of 
seek  to  protect  and  preserve  It  In  my  dally  life, 
a  typical  responsible  citizen  of  California, 
operate  a  business,  I  vote  and  am  Involved  In  c 
hold  a  degree,  travel,  read  and  Involve  myself 
activities.  I  was  raised  on  a  farm  and  still 
today.  My  primary  area  of  interest  has  always 
environment.  As  I  see  It,  the  damage  and  chaos 
so  far  outweighs  the  benefits  to  such  a  degree 
been  better  of  not  having  done  it  at  all. 


flora  and  fauna.  I 
.  I  consider  myself 
I  own  property,  I 
Ivlc  affairs.  I  am 
in  a  vast  array  of 
reside  on  acreage 
been  the  natural 
created  by  the  ESA 
that  we  would  have 


Thank  you  for  considering  my  comments. 


Sincerely, 


'6lJ^C 


oker 

Ident,  El  Dorado  County  Assn.  of  REALTORS 
Ident,  El  Dorado  Property  Owners  for  the  Protection  of 
Fifth  Amendment  Property  Rights,  Inc. 
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August  5,  1993 

Honorable  Gerry  Studds,  Chairman 

Subcommittee  on  Environmental  and  Natural  Resources 

H2-S4S  Ford  House  Office  Building 

Washington,  DC  20515-6234 

Re:  Reauthorization  and  Implementation  of  the  Endangered  Species  Act 

Dear  Congressman  Studds: 

The  City  of  West  Sacramento  appreciates  the  opportunity  to  submit  comments 
on  implementation  of  the  Endangered  Species  Act  (Act)  as  Congress  moves  to 
reauthorize  the  Act.  Like  most  other  cities  in  California,  West  Sacramento  has 
experienced  the  fer-reaching  effects  of  the  Act  due  to  the  presence  of  threatened 
or  endangered  species  within  our  boundaries. 

It  has  been  and  will  continue  to  be  very  difficult  for  California  communities  to 
grow  and  develop,  and  provide  all  of  the  necessary  housing,  infrastructure, 
power,  and  water  resources  that  are  necessary  to  accommodate  our  growing 
population.  Our  experience  has  been  that  even  infill  development  within  the 
urbanized  areas  of  West  Sacramento  are  faced  with  severe  delays  and  costs 
associated  with  compliance  with  the  Act  and  other  land  use  regulations. 

We  agree  that  cooperative  ecosystem  conservation  programs  are  the  most 
promising  solutions  to  the  preservation  and  management  of  threatened  and 
endangered  species.  Our  dedication  to  this  approach  is  demonstrated  by  West 
Sacramento's  participation  in  the  effort  to  develop  a  multi-species  habitat 
management  plan  covering  virtually  all  of  Yolo  County.  This  plan  would  include 
both  federally  and  state-listed  species 

The  following  are  our  recommendations  for  specific  changes  to  improve  the  Act. 

1.  Balance  environmental  interests  and  economic  factors. 

The  Act  has  a  single  goal,  that  of  protection  of  species  at  any  cost.  It  does  not 
allow  any  balancing  of  this  environmental  goal  with  other  public  goals,  economic 
and  social  costs,  or  any  other  factors.  There  must  be  a  means  to  allow 
consideration  of  the  tremendous  social  and  economic  impacts  of  certain  listings. 

2.  Allow  for  greater  public  input. 

The  public  has  no  role  in  the  petition  process  to  list  a  candidate  species  until  after 
the  decision  has  been  made  to  list  a  candidate  species  as  threatened  or 
endangered.  The  Secretary  of  the  Interior  (Secretaiy),  acting  through  the  U.S. 
Fish  and  Wildlife  Service  (USFWS),  should  be  required  to  allow  greater  public 
input  at  several  steps  in  the  listing  process. 


Comiminily  Dctdapinciil 
Code  Enrorccmciil 

IKI  .\M^  «irrr  Kmmd 
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No  public  hearing  is  required  during  the  public  comment  period  on  a  notice  of  proposed  listing, 
prior  to  final  listing  of  a  species    The  USFWS  should  be  required  to  hold  at  least  one  public 
hearing  during  this  comment  period,  to  allow  participation  by  affected  landowners  and  industries. 
Development  of  recovery  plans,  which  have  an  enormous  impact  on  local  and  regional  economics, 
do  not  allow  for  adequate  public  input    At  least  one  public  hearing  should  be  required  as  part  of 
the  development  of  recovery  plans 

3.  Make  scientific  standards  for  listing  more  stringent. 

All  listings  should  be  based  on  clear  evidence,  provided  by  the  USFWS,  prior  to  listing.  The  "best 
available  data"  upon  which  listing  decisions  are  made,  often  fall  short  of  the  data  necessary  for  a 
reasonable  scientific  assessment  of  the  status  of  a  species    In  some  cases,  limited  research  and 
biological  opinion  serves  as  the  best  available  data    Too  often,  the  burden  of  scientific  proof  that 
a  species  should  not  be  listed  falls  on  an  individual  property  owner  or  developer  who  opposes  a 
listing.  The  private  sector  ultimately  is  forced  to  develop  the  scientific  data  that  should  have  been 
provided  by  the  USFWS  in  the  listing  process 

4    Require  timely  preparation  of  recovery  plans. 

Once  a  species  is  listed,  the  Secretary  is  required  to  develop  a  "recovery  plan".  A  recovery  plan 
provides  for  the  conservation  and  survival  of  the  species,  it  must  include  objective,  measurable 
criteria  for  determining  whether  a  species  can  be  de-listed,  and  it  must  include  time  and  cost 
estimates  on  the  measures  needed  to  achieve  the  plan's  goals 

The  USFWS  has  a  very  poor  record  of  completing  these  recovery  plans    The  number  of 
completed  recovery  plans  in  effect  is  extremely  limited  and  it  is  unlikely  that  the  pace  will  increase 
significantly  in  the  years  ahead    They  often  take  years  to  prepare,  presumably  because  of  shortage 
of  manpower    Without  recovery  plans,  it  is  difficult  for  the  USFWS  and  the  public  to  evaluate 
public  and  private  development  proposals,  to  determine  if  individual  development  projects  are 
consistent  with  the  plan,  and  if  the  plan's  goals  for  conservation  and  recovery  are  being  met  over 
time. 

Recovery  plans  which  have  been  completed  are  often  too  general,  with  little  detail  on  action- 
oriented  implementation  measures.  Inadequate  recovery  plans  do  little  to  assist  the  public  and 
local  governments  to  achieve  the  goals  of  species  protection  and  recovery. 

5.  Require  timely  designation  of  critical  habitat. 

The  Secretary  is  also  required  to  designate  "critical  habitat"  of  the  listed  species  at  the  time  of 
listing.  Critical  habitat  areas  firequently  are  not  designated,  partly  because  the  Secretary  has  broad 
discretion  in  this  matter,  and  because  of  manpower  constraints  within  the  USFWS.  Timely 
designation  of  critical  habitat  areas  would  not  only  serve  to  fijrther  the  goal  of  species  protection, 
it  would  also  give  the  development  community  and  local  governments  more  guidance  on  areas 
where  development  might  be  difficult  and  where  habitat  enhancement  efforts  could  be  focused 
The  designation  of  critical  habitat  should  be  made  a  consistent  requirement  for  listed  species,  and 
designation  of  these  areas  should  occur  with  as  little  delay  as  possible. 
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6.  Impose  time  limits  for  review  of  HCPs 

Habitat  conservation  plans  (HCPs),  which  are  prepared  by  applicants  for  incidental  take  permits, 
typically  are  lengthy  and  expensive  to  prepare.  Once  an  HCP  is  completed  by  the  applicant,  there 
are  no  time  limits  set  for  USFWS  to  complete  its  review  of  the  HCP.  Because  of  this,  additional 
(and  often  significant)  time  delays  result  in  the  development  approval  process.  The  Act  should 
establish  a  time  limit  for  review  of  HCPs,  similar  to  time  limits  for  other  consultation  and  review 
steps  in  the  Act. 

7    Add  support  for  de-listing  of  a  species  under  appropriate  circumstances. 

The  Secretary  must  review  the  status  of  listed  species  every  5  years  and  determine  if  any  species 
should  be  de-listed  or  reclassified.  The  standards  for  de-listing  are  much  more  stringent  than  for 
listing  of  a  species,  and  should  be  revised.  De-listing  of  species  is  not  given  adequate 
consideration  by  the  Secretary  and  the  standards  for  de-listing  inherently  discourage  efforts  to  de- 
list species  even  under  appropriate  circumstances    There  is  some  evidence  to  suggest  that  certain 
species  (for  example  valley  elderberry  longhom  beetle)  which  may  be  eligible  for  de-listing  have 
remained  on  the  federal  list  due  to  inaction  on  the  part  of  the  Secretary. 

8.  Recognize  the  importance  of  an  ecosystem  approach  to  species  preservation. 

The  Act  focuses  on  preservation  of  individuals  of  a  species  and  their  habitat.  The  current  species 
by  species  approach  should  be  modified  to  encourage  cooperative  land  management  and  multiple 
species  planning  and  conservation    The  USFWS  should  be  required  to  assist  local  agencies  and 
private  landowners  in  developing  these  broader  approaches  to  species  preservation. 

In  closing  we  appreciate  the  efforts  of  Congressman  Vic  Fazio  to  facilitate  input  from  local 
agencies  and  the  public  on  the  Endangered  Species  Act  reauthorization.  We  realize  that  the  goal 
of  the  Act  is  to  protect  legitimate  critical  habitat  and  promote  the  recovery  of  declining  species. 
However,  we  are  concerned  that  this  single  purpose  of  the  Act  has  overridden  all  other  issues  of 
concern  to  local  governments    We  hope  that  our  comments  will  be  helpful  in  recommending 
meaningful  changes  to  the  Act  so  that  it  does  not  preclude  necessary  growth  and  local  control  in 
California  communities 


Sincerely, 


ilju 


M  GOEDEN 
Manager 

cc:        Congressman  Vic  Fazio 
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August  6,  1993 


Geny  £  Staddt,  Chdmian 

U.S.  House  of  Rcpresenialfvet 

Suboonunittee  oo  Eavboaiiieiit  &  Nataral  Retouns 

B2-S4S  Ford  ROB 

Wathington,  DC  205154234 

Re:    PropoMH  for  Amcndincnt  of  tfae  Federal  Egjl^ 


Dear  Congtemwi  Studdt: 

Per  jmu  request  to  the  public  in  the  Coogressional  Subcommittee  Hearing 
in  Woodland,  CalSoroia  on  July  7,  we  are  eadotiof  a  lat  of  mggested  araendineBii  to 
Ibe  fedetal  Eodangeied  Species  Act  for  your  ooisideratioa.  Please  ladude  theK 
proposed  ameadoKnis  in  legislattoo  leauthoriting  and  emending  tbe  Act 

Ai  tbe  attached  eodoture  denontdates,  Califomians  from  all  waib  of  I&, 
mote  than  anyone  cbe  in  tbe  nation,  are  adversely  impacted  by  Esdcral  endangered 
species  listiQg  decitiooK. 

The  fiottowing  proposed  ameDdmeoU  derive  torn  a  host  of 
leooouseadatiooi  we  have  ren^cwed  over  the  past  18  months.  We  have  specifically 
included  several  suggeatioas  Gdt  which  Congressman  Vic  Fazio  and  many  others  have 
pcevioisly  voiced  support    Please  give  serious  coDsideration  to  (be  foDowir^ 


1.  Tiijinitipm  Vpon  Qvil  Penalties.  Presently,  the  Eederai  Endangered 
Species  Act  (ESA)  allows  the  Secretary  of  the  Interior  (Secretary)  to  impose  dvO 
penalties  of  up  to  $10,000  for  £a£b  violation  of  ESA.  Additionally,  petsoas  who 
knowingly  violate  ESA  are  subject  to  criminal  penalties  of  up  to  one  year  in  jafl  and 
up  to  $20,000  in  Goes. 


p.o..»z«..u«K.c.^.c.«;.^vsi';ss;;is?""'''°'=^*-""'" 

An  Equal  Opjiortunity  /  Aftintutive  Actioo  Employer 
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The  potentially  unlimited  civil  liability  under  ESA  should  be  brought  in 
line  with  its  criminal  fine  provisions  which  have  a  cap  upon  liability.  This  is  particularly 
important  in  the  event  of  the  "lake"  of  minute  or  inconspicuous  species  wrhich  may 
locally  be  present  in  large  numbers.  For  example,  many  listed  and  proposed-to-be- 
listed  invertebrate  (i.e  faiiy  shrimp)  and  plant  species  are  quite  small  The  result  is 
that  inadvertent  destruction  of  a  tingle  habitat  feature  (le.  seasonal  wetland)  no  larger 
than  a  desk-top  could  result  in  the  "take"  of  hundreds,  possibly  thousands,  of  individuals 
of  such  species.  Potential  liability  could  range  into  the  millions,  possibly  tens  of 
millions,  of  dollars.  Use  of  ESA  in  this  manner  does  not  appear  to  be  within  the  intent 
of  its  framers  who  were  focusing  on  large  vertebrate  species  preservation  (i.c  grizzly 
bears,  bald  eagles,  alligators,  etc) 

The  solution  would  be  to  place  a  reasonable  upper  limit  on  potential  civil 
liability,  such  as  $50,000  to  $75,000,  or  to  relax  take  prohibitions  as  they  apply  to 
invertebrates  -  especially  minute,  little  known  species  (i.e.  the  1-5  mm  faity  shrimp). 


2.  Prohibit  Uncompensated  Takings  of  Property.  ESA  seeks  to  regulate 
the  illegal  "taking"  of  listed  threatened  or  endangered  species.  The  Act.  however, 
largely  overkioks  the  fact  that  mitigation  requirements  to  avoid  the  'taking'  of  listed 
species  often  result  in  an  uncompensated  'taking"  of  real  properly  as  prohibited  by  the 
Fifth  Amendment  to  the  US.  Constitution  when  a  property  owner  becomes  deprived 
of  viable  economic  uses  of  property.  No  specific  provisions  eidst  in  ESA  to  address  this 
ironic  taking  of  species  versus  taking  of  property  dilemma. 

A  solution  might  be  to  have  ESA  amended  to  ejtpressly  recognize  and 
incorporate  Fifth  Amendment  protections  against  the  uncompensated  taking  of  property 
(including  real  estate,  water  rights,  and  other  similar  attributes)  and  to  establish  a 
mechanism  by  which  property  owners  would  be  paid  for  any  substantial  diminution  of 
value.  While  private  property  owners  already  have  some  rights  in  this  area  to  sue  for 
compensation,  ESA  should  be  amended  to  aOirm  private  property  rights  and  to  allow 
public  and  quasi-public  agencies  to  sue  on  behalf  of  their  customers  or  members  for 
diminution  of  value  to  property  as  welL 


3.  Equal  Access  to  Judicial  Review.  At  present,  ESA  only  provides  for 
judicial  review  of  actions  by  the  Secretary  or  agency  personnel  which  result  in  the 
denial  of  a  petition  to  list  or  the  deferral  of  a  listing.  ESA  does  not  provide  equal 
access  to  the  courts  for  persons  aggrieved  by  unnecessary/unsubstantiated  petitions  or 
agency  decisions  to  list  species. 

ESA  should  be  amended  to  provide  equal  access  to  the  courts  for  those 
who  challenge  (he  biological  integrity  of  proposed  listings  of  species  andjot  to  provide 
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for  an  abbreviated  dc-IUting  proceu  when  a  bioIogicaUy  unsound  or  inappropriate  listing 
can  be  demonstrated  by  substantial  evidence. 

4-  Unfair  Financial  Burden  Upon  the  Regulated  Sector.  Cunently, 
when  a  species  is  petitioned  and  thereafter  proposed  for  listing  penoiu  within  the 
potentially  regulated  sector  (private  property  owners,  public  agencies,  etc.)  have  only 
one  very-expensive  option  to  question  the  listing.  Because  ESA  requires  that  decisions 
to  list  a  spedes  be  grounded  solely  upon  biological  infbrmatioa,  the  only  way  to 
question  a  proposed  listing  is  by  biological  surveys,  research  and  analysis.  To  obtain 
credible,  persuasive  data,  members  of  the  potentially  regulated  sector  must  engage  the 
expert  advice  of  biological  consultants,  lie  accumulation  of  data  necessary  to  make 
a  persuasive  case  often  requires  months  and  sometimes  a  year  or  more  to  prepare. 
High-quality  biological  consultants  are  very  expensive  to  retain  and  biological  research 
often  involves  highly-technical  iniltumcntation  and  field  and  laboratory  analysis,  aerial 
reconnaissance,  and  extensive  ground  surveys.  However,  without  this  additioaal 
research,  currently  under-staffed  and  under-funded  federal  resource  agendes  which  lack 
the  resources  to  adequately  research  the  merits  of  proposed  listinp  of  species,  would 
often  be  acting  in  a  vacuum.  This  means  that  often  the  only  way  to  detennioe  the 
tnic  biotogical  merits  of  a  proposed  listing  is  for  the  regulated  sector  to  engage  its  own 
biologisu  and  conduct  extensive,  typically  veiy-cxpensive,  biological  research.  In  effect, 
those  potentially  impacted  by  a  listing  arc  required  under  ESA  today  to  do  the  work 
of  the  federal  agency,  at  no  charge  to  the  federal  agency,  in  order  to  obtain  a  just 
lesulL 

To  resolve  this  gross  inequity  and  hardship  upon  the  regulated  sector, 
additional  federal  funding  must  be  appropriated  to  adequately  administer  the  directives 
of  ESA  -  to  adequately  determine  which  tpeciet  trufy  merit  listing  and  to  detetnune 
how  best  to  protect  them.  Because  the  protecUon  of  endangered  species  under  ESA 
was  promulgated  for,  and  at  behest  of,  the  tax-paying  public  at  large,  it  is  only  equitable 
thai  ESA  he  amended  to  require  that  the  citizens  of  the  United  States,  who  aD  derive 
beocGts  bom  the  implementation  of  ESA,  be  the  ones  to  rightfully  pay  the  bill  to 
guarantee  that  'good  science'  is  the  foundation  of  all  listing  decisions.  Whenever 
members  of  the  regulated  sector  can  demonstrate  that  inadequate  or  inaccurate 
information  esdsts  upon  which  to  make  a  sound  listing  decision,  they  should  be  able  to 
access  public  funding  to  finance  the  expenses  of  obtaining  adequate  information  from 
independent,  objective  biological  consultants. 

5-  Expressly  Define  Best  ScienUGc  and  Commercial  Data,  ESA  contains 
a  mandate  that  listing  decisions  be  made  solely  on  the  basis  of  the  "best  scientific  and 
commercial  dau  available.'  However,  the  Act  contains  no  clear  definition  of  just  what 
B  the  "best  sdcntific  data,"  or  'commercial  data,"  or  just  what  "available'  means. 
Without  dear  guidance  in  these  areas,  listing  decisions  can  easily  be  made  upon  a 
decided   lack  of  information,   unpublished   research,   mere  statistical   codcIvwors, 
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unverified  scientific  procedures,  ur  really  any  type  of  analysis  that  tbe  Bureau  of  the 
Interior  wishes  to  engage  (or  not  to  engage)  in. 

Specific  criteria  (bouM  be  included  in  ESA  to  adequately  define  «^at  is 
tbe  "best  scientific  and  conunercial  data  available*  so  that  nnnimum  standards  for  the 
quality  and  quantity  of  research  necessary  to  justify  a  listing  decision  is  performed. 
Subjective  interpretation  by  federal  agencies  should  be  minimized  and  data  should  be 
subjected  to  a  standard  akin  to  tbe  'clear  and  convincing'  evidence  standard  required 
in  judicial  and  other  agency  decision-making. 

6.  Establishment  of  a  Peer-Review  Ptoccm.  In  addhion  to  the  lack  of 
a  dear  standard  to  define  "best  scientific  and  commercial  data  available,'  no  peer- 
review  process  currently  exists  in  ESA  by  «4iid)  to  determine  the  biological  integrity  of 
information  upon  which  listing  decisions  are  based.  A  great  many  other  science-based 
agency  and  private  decisions  include  a  formal,  independent,  and  objective  peer-review 
process  prior  to  such  decision-making. 

ESA  shouU  be  amended  to  include  the  establishment  of  a  cross-sector 
commission  of  the  best  scientific  minds  who  wouM  make  an  irxlependent  review,  when 
so  requested,  of  the  biological  data  and  process  used  to  list  a  species.  This  same 
public-private  commission  shouk)  also  be  available  to  review  species  status,  designations 
of  critical  habitat  and  the  formulation  of  recovery  plans.  In  addition  to  listing  decisions. 

7.  Remove  Potential  Bias  From  the  Listing  Process.  Currently  under 
ESA.  tbe  same  agency  staff  which  collects,  reviews,  and  internally  recommends  a 
decision  upon  data  for  a  listing,  abo  conducts  the  only  public  hearings  provided  under 
ESA  to  review  the  integrity  of  the  data  upon  which  listing  decisioas  are  made.  ESA 
cunently  does  not  require  agency  st&S  to  defend  evidence  upon  which  they  seek  to  rely 
or  to  recognize  and  adequately  consider  the  existence  or  sutetance  of  contrary  evidence 
which  may  indicate  that  no  listing  is  justified.  There  simply  are  no  checks  and  balances 
in  the  system  to  guarantee  adequate  Constitutional  Due  Process  requirements  for  a  fair 
and  objective  review  and  hearing  when  the  same  agency  acts  as  judge,  prosecutor,  and 
jury  under  ESA. 

ESA  should  be  amended  to  require  that  d]  relevant  data  be  recognized  and 
adequately  considered,  that  regulatory  decisions  be  made  by  an  independent 
administrative  law  judge  or  blue-ribbon  commission,  and  only  after  duly-noticed  and 
formally  conducted  evklentiary  hearings  which  involve  the  public. 


8.  Simultaneous  Designation  of  Critical  Habiut  and  Listing  Decision. 
ESA  currently  alkiws  the  designation  of  critical  habitat  simultaneously  with  dedsnns 
to  list  species,  but  does  not  require  such  action.    While  this  may  not  pose  a  problem 
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m  Iheoq-.  m  practice  the  Implementation  of  ESA  has  typically  resulted  in  very  lenrth 
delays  between  the  listing  of  a  species  and  the  designation  of  critical  habitot.  4ie.' 
cnhcal  habitat  has  been  designated  at  all.  Such  delays  cause  great  uncertainty  abou 
the  potenual  unpacts  upon  property  owners  (private  and  public),  can  paralyze  busines 
decision-mabng.  and  serve  to  limit  economic  opportunitie*  and  the  provision  of  eoods 
services  and  infrastructure  to  the  public 

irc*  u  '''""'""'"''=■  ^"^"^ '"C'a' »Kl  ecooomic  mformatioD  are  disallovwd  b' 
ESA  with  respect  to  species  listing  decisions;  social  and  economic  considerations  ar^ 
allowed  to  be  evaluated  under  ESA  when  critical  habitat  is  designated. 

To  reduce  the  subsuntial  uncertainty  caused  by  this  dichotomy  and  to  allow 
a  broader  range  of  mformation  to  come  to  bear  upon  these  far-ranging  decisions,  the 
process  of  designating  critical  habitat  should  be  required  to  occur  under  ESA 
simultaneously  with  a  decision  to  list  a  species.  This  will  also  speed  up  the  process, 
reduce  long-range  planning  uncertainty  in  both  the  public  and  private  sector  and 
provide  for  a  more-balanced  review  of  information  concerning  the  ramifications  of 
hstmg  species.  Furthennore,  this  would  better  promote  the  interplay  between  ESA  and 
the  National  Environmental  Policy  Act  (NEPA)  and  the  simflar  goals  they  share  to 
miUgate  environmental  damage  while  adequately  considering  all  alternatives  to  proposed 
federal  actions.  A  quite  recent  federal  case  has  ruled  that  designations  of  critical 
habitat  must  comply  with  NEPA  Douglas  Countvv.  Tjijan,  19-6432-OH  (D  Ore  1992) 
"Hiere  is  also  no  reason  why  designations  of  critical  habitat  should  not  abide  by  the 
same  time  requirements  as  listing  decisions.  At  the  very  least,  ESA  should  be  amended 
lo  require  thai  cnUtal  habitat  designations  be  made  within  no  more  than  one  year  after 
hstmg  occurs.  ' 

_  .      '■       Require   Greater   Consideration   of   Direct   and   Indirect   Snrial 

Economic  and  Environmental  Costs  in  the  I>velonment  nf  .Species  Recovery  P|»p« 
Qirrently.  ESA  just  requires  general  consideration  of  the  'cosf  of  recovery  measures 
when  developmg  a  recovery  plan.  There  is  no  set  of  criteria  defining  just  what  types 
of  cosu  should  be  considered  and  to  what  degree  they  should  he  analyzed  (i.e.  increases 
m  housing  costs,  etc).  As  such,  economic  and  social  impacts  bom  specific  proposed 
recovery  measures  are  often  given  cursory  review  at  best  Additionally,  ESA  does  not 
address  the  issue  of  what  to  do  when  proposed  recovery  measures  for  one  species  result 
m  adverse  impacts  upon  other  tpedes  or  their  habitat  -  in  effect,  when  ESA  pits  one 
spcCTcs  against  another.  An  important  criteria  in  devising  recovery  measures  should  be 
a  weighing  and  balancing  of  the  biological  and  economic  values  of  the  listed  species 
venus  other  species  which  may  be  adversely  impacted  by  recovciy  plan  measures.  TTiis 
same  analyris  s  equally  applicable  to  the  designation  of  critical  habitat 
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A  classic  example  uf  this  situation  is  occurring  now  in  the  Ontral  Valle) 
Sacramento-San  Joaquin  River  Deha  and  Subun  Marsh.  Water  allocations  taken  fron 
existing  human  and  environmental  uses  for  the  listed  winter-run  chinook  salmon  aiK 
Delta  smelt  potentially  jeopardize  rice  Geld  and  natural  mardi  habitat  (approximate! 
400,000  acres  of  nce  annually,  55,000  acres  of  natural  wetlands  in  the  Suisun  Maisb 
and  untold  thousands  of  acres  of  habitat  in  the  Delta)  upon  which  60%  of  th( 
waterfowl  of  the  PaciGc  Flyway  and  scores  of  other  listed  and  candidate  species  depend 
When  resouices  become  scarce,  ttade-oHs  must  be  made.  Isn't  it  more  prudent  U 
alkxate  water  to  Colusa  County  rioe  Gekls  that  are  essential  to  thousands  of  waterfow 
whkh  have  major  economic,  as  well  as  environmental,  value  -  rather  than  commit  t 
to  a  few  dozen  salmon  or  smelt  with  no  economic  and  unknown  environmental  vahie' 

ESA  shouU  be  amended  to  explicitly  require  consideratioa  of  these  anc 
other  direct  and  indirect  social,  econonuc  and  environmental  costs  in  the  devetopmeni 
of  recovery  plans.  Additfonally,  the  Act  should  be  amended  to  require  development  ol 
Economic  Impact  Reports  concurrently  with  dedskins  to  list  the  species.  The  public 
has  a  right  to  know  the  true  range  of  impacb  of  decisions  by  its  government,  including 
those  upon  society,  the  economy,  and  other  more  highly-valued  environmental  resources. 

Likewise,  the  process  of  devek>ping  and  implementbg  recovery  plans  should 
be  accelerated.  ESA  shouM  also  be  amended  to  require  that  recovery  plans  be 
develcp<»l  within  no  less  than  one  year  after  a  listing  decision  is  rendered. 

10.  Expand  Habitat  Conservation  Planning  Flexibilitv.  ESA  only  requires 
that  Habitat  Conservation  Plans  (HCPs),  now  also  commonly  refened  to  as  Habitat 
Management  Plans  (HMPs),  be  developed  for  listed  species.  ESA  does  not  place 
adequate  emphasis  upon  avoiding  future  species  listings  (the  "ounce  nf  preventkin 
. . ."  approach)  in  its  provisions  for  the  protection  and  recovery  of  species.  ESA  should 
instead  promote  activities  which  are  far-sighted  and  which  act  to  prevent  the  need  to 
list  other  species  in  the  future.  As  cunently  designed,  ESA  docs  not  promote 
mitigation  optun  Qexibility  or  a  far-sighted  approach.  Investment  decisions  using  both 
private  and  pubbc  funds  would  be  better  served  by  providing  assurances  that  project 
expcnditu^e^  inchiding  habitat  mitigation  measures,  will  be  able  to  satisfy  future  ESA 
mitigation  requirements  not  yet  existent  at  the  time  these  expenditures  are  made.  In 
other  words,  alkjw  for  the  advance  mitigation  for  species  which  may  be  listed  in  a  year 
or  two. 

As  a  solution,  ESA  sbouM  be  amended  to  expressly  provkle  for  large  off- 
site  acreage  habitat  mitigation  investments  and  specifically  acknowledge  the  validity 
and  binding  effoct  of  PteUsting  Agreemeott  and  Memorandums  of  Understanding  for 
projects  which  are  multi-phased  or  which  require  construction  or  implementation  over 
time.  The  Act  should  expressly  allow  that  mitigation  exceeding  that  for  presently- 
Usted  species  vnU  be  recognized  in  the  future,  if  necessary,  to  a.^sure  that  future  listings 
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do  not  jeopanlize  the  completion  and/or  operation  of  the  project  To  do  thij.  ESA 
should  seek  to  incorporate  a  multiple  species  Oisted  and  unlisted)  mitigation  recognitioc 
approach  similar  to  the  Natural  Communities  Conservation  Planning  (NCCP)  prognui 
currently  being  devised  by  the  Califoraia  Department  of  Fish  and  Game.  This  program, 
which  the  state  Resources  Agency  is  proposing  to  promote  bio-regional  planning,  fe 
being  prepared  and  fine-tuned  to  implement  a  "big  picture'  approach  to  habitat 
mitigation  in  California.  The  primary  goal  of  bio-regional  planning  is  to  avoid  the  need 
to  list  additional  species  io  the  future  and  to  provide  greater  certainly  for  land  use 
decisioD-making  by  the  private  and  public  secton. 

Ideally,  to  provide  adequate  private  sector  incentives  and  to  make  such  a 
program  largely  self-implementing,  substantial  tax  and  other  economic  incentives  should 
he  built  into  the  plan.  For  example,  the  initiatore  of  large-scale  habitat  set-aside 
projects  should  be  rewarded  by  receiving  direct  financial  benefits  or  future  contractual 
assurances  that  they  wai  be  exempted  from  strict  adherence  to  ESA's  species  and 
critical  habitat  'take"  prohibitions,  and  consulution.  permitting  and  recovery  plan 
preparation  requirements.   (All  of  which  are  very  expensive,  as  welL) 

Providing  economic  incentives  for  compliance  (the  canol  rather  than  the 
stick  approach)  is  the  key  to  winning  public  support  for  ESA  and,  ultimately,  they  key 
to  mab'ng  ESA  provide  for  species  reooveiy  as  it  was  originally  intended. 

11-  Improve  Coordinatkip  Bet^»een  Critical  Habitat  DCTimationi  and 
•Take"  Prohibitions  Folluwing  the  Desienalion  of  Critical  Habiut.  Economk:  and  social 
considerations  can  be  taken  into  account  under  ESA  in  the  designation  of  critical 
habitat,  although  economic  and  social  factors  cannot  be  considered  in  a  decision  to  list 
a  species.  This  results  in  a  b»k)gically-conl[adk:tuiy  situation.  The  "take"  prohibitions 
of  ESA  complete^  disregard  economic  and  social  factors  when  analyzing  "incidental 
lake"  (that  which  is  not  purposeful  and  does  not  jeopardize  a  listed  species)  -  even 
when  critKal  habitat  has  been  designated  and  "take"  only  occurs  outskle  of  the 
designated  critical  habitat  area. 

Logically,  if  an  area  is  designated  critfcnl  habitat,  the  boundaries  of  that 
area  shouki  define  an  am  adequate  for  the  existence  and  ultimate  leoovety  of  that 
species.  Therefore,  biologically,  the  incidental  take  of  the  species  outskle  of  designated 
critical  habitat  shouW  not  jeopardize  the  recovery  of  the  species.  For  this  reason,  ESA 
should,  but  currently  docs  not,  make  a  distinction  bclwcea  conduct  which  iwuUs  In 
incidenul  take  of  a  listed  species  within  and  outside  of  a  designated  critical  habiUt 
area.  Penalties  for  incidental  take  of  species  outside  of  des^ted  critical  habiUt  areas 
should  not  be  the  same  as  for  the  taking  of  a  species  within  the  boundaries  of  a 
designated  critical  habitat  area. 
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One  solution  would  be  to  atnend  ESA  to  descriminalize  or  reduce  penalties 
for  incidental  take  of  species  outside  of  designated  cntical  habitat  areas.  An  alternative 
approach  would  be  to  amend  ESA  to  subject  incidental  take  review  to  a  social  and 
economic  analysis  evaluation  in  addition  to  the  current  biological  evaluation. 

IZ  Focus  the  Implementation  of  Mitigation  for  Listed  Species  on 
Withdrawn  Federal  Lands.  The  federal  government  owns  tens  of  millions  of  acres  of 
land  which  is  available  for  use  and  enhancement  as  endangered  species  mitigation 
hahitaL  Wilderness  and  other  areas  have  been  designated  for  natural  habitat  protection 
exclusively  and  withdrawn  from  human  multiple  use  development.  Use  of  these  lands 
for  eodangered  species  mitigation  purposes  has  barely  scratched  the  surface  of  its 
inherent  potential.  In  many  cases,  it  wouU  be  much  less  socially  and  economically 
disruptive  to  humans,  and  would  provide  safer  king-term  species  protection,  to  direct 
endangered  species  mitigation  towards  these  lands  and  away  from  multiple-use  public 
lands  and  private,  local  or  slate  owned  land. 

ESA  should  be  amended  to  establish  priorities  which  emphasize  the  use 
of  biologically-appropriate  federal  lands  for  endangered  species  mitigation  and 
enhancement  which  have  been  withdrawn  from  public  multiple  use  and  are  dedicated 
to  natural  habitat  preservation,  prior  to  requiring  mitigation  on  private  or  other  land. 

13.  Improve  Public  Notice  and  Participation.  Currently,  ESA  does  not 
require  public  notice  of  the  receipt  of  a  petition  to  list  a  species  by  federal  resource 
authorities.  Only  after  publication  in  the  Federal  Register  of  a  90-day  notice  to 
consider  such  petition,  does  the  public  typically  become  aware  of  the  eidstence  of  the 
petition  to  list  a  species.  Oftentimes  the  federal  resource  authorities  have  had  this 
petition  in  their  possession  for  months  and  may  have  already  made  a  tentative  decision 
to  list  the  species  at  the  time  the  90-notice  is  issued.  The  result  is,  these  reports  and 
their  initial  analysis  are  conducted  largely  in  secret  by  individuals  whose  qualifications, 
knowledge,  and  experience  to  render  a  recommendation  to  list  a  species  are  unknown 
and  cannot  be  questioned  by  the  public.  Similarly,  ESA  does  not  provide  for  public 
participation  in  the  development  of  recovery  plans  for  listed  species  even  though  such 
plans  have  the  potential  to  have  enormous  impacts  upon  local  or  regional  economies. 

As  a  solution,  ESA  should  be  amended  to  require  timely  public  notice 
regarding  the  receipt  of  petitions  to  list  species,  the  formation  and  work  product  of 
intra-agency  stattjs  review  panels,  anticipated  direct  and  indirect  social,  economic,  and 
environmental  impacts  of  proposed  designations  of  critical  habitat,  and  agency  intentions 
to  develop  rtxuvety  plans.  In  addition,  ESA  should  be  amended  to  require  public 
notice  and  participation  in  each  of  these  steps  of  the  process. 
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Please  incorporate  these  tuggestiont  into  legitlaa'on  to  reauthorize  am 
amend  ESA.  As  alwa^  if  ^mi  have  any  questions  or  oomraents  concerning  these  o 
other  issues,  please  do  not  hesitate  to  contact  us  and  we  will  be  happy  to  provide  an' 
additionai  information  we  caiL 
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